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Herschel W. Arant 


Judge Herschel W. Arant was dean of The Ohio State 
University College of Law from 1928 until 1939. Those 
eleven years were a period of significant progress for the 
school, and much of the credit for this advancement is attribut- 
able to the vigorous leadership of Judge Arant. Because of 
his devotion to the work of this school and to legal education 
in general he continued to be thought of as a part of this 
institution even after he resigned the deanship in order to 
accept an appointment by President Roosevelt to the United 
States Circuit Court of Appeals for the Sixth Circuit. Judge 
Arant’s death on January 14 of this year was a personal loss 
to everyone interested in the College of Law. 

Judge Arant was born in Church Hill, Alabama, in 1887. 
He attended Alabama University and after his graduation he 
entered Yale University where he received the Master of 
Arts degree. He then enrolled in the Yale Law School and 
graduated magna cum laude in 1915. After his graduation 
from law school he practiced in Atlanta, Georgia, and taught 
law at Emory University until 1920. During that year he 
returned to Yale as an assistant professor of law. In 1922 he 
became dean of the law school at the University of Kansas, 
and he retained that position until 1928 when he accepted the 
’ deanship of the Ohio State University College of Law. 

Judge Arant’s major interests were legal education and 
legal ethics. The different positions which he held in organi- 
zations which are primarily concerned with these subjects is 
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indicative of the effort which he made for the improvement 
of educational and professional standards. He was a member 
of the executive committee of the Association of American 
Law Schools in 1934, secretary-treasurer from 1935 to 1938, 
and president in 1938. He was primarily responsible for the 
organization of the League of Ohio Law Schools in 1935. 
This League includes all of the law schools in the state and 
was the first organization of its kind ever created in any state. 
Judge Arant served as secretary-treasurer of this League from 
1936 to 1940, playing a major part in building it into an 
effective agency for the improvement of legal education in 
Ohio. In the field of legal ethics he participated actively in 
the work of the organized bar. He was chairman of the Ohio 
State Bar Association Committee on Legal Ethics and Pro- 
fessional Conduct from 1935 to 1939. He served as secretary 
of the American Bar Association Committee on Professional 
Ethics and Grievances from 1933 to 1938, and as its chairman 
from 1938 to 1940. 

Judge Arant’s administrative duties and many other respon- 
sibilities did not prevent him from engaging in research and 
writing. He was the author of a number of law review articles; 
he compiled a casebook on Suretyship, a textbook on the same 
subject, a casebook on Legal Ethics, and in recent months he 
was working on a revision of a treatise on Negotiable Instru- 
ments. In spite of the many demands on his time he was 
willing to accept calls to public service. Governor White 
appointed him chairman of a commission to study Ohio’s laws 
on marriage and divorce and to recommend such changes as 
seemed desirable. This committee made a very careful study 
of the problems assigned to it and its recommendations will 
probably serve as the basis for any future legislation in this 
area. Judge Arant’s many activities did not diminish his 
intense interest in teaching. He greatly enjoyed his students 
and his classroom work. When he gave up law school work 
for a judicial career his principal regret was for the loss of 
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student association. His many former students will not forget 
his vigorous classroom technique, his insistence on thorough 
scholarship, his eagerness for the cultivation of a more intelli- 
gent legal system and his kindly solicitude for persons who 
needed assistance. His achievements and his personality are a 
permanent part of this law college. 








Effect of Recent Federal Legislation 
on the Practice of the Law of 
Business Associations’ 

Paut J. BickELt 


If Rip Van Winkle had been a lawyer engaged in the active 
practice of what is commonly known as “corporation law,” and 
had slept from 1933 to this day and then awakened and endeav- 
ored to resume his corporation law practice, he, like Washington 
Irving’s Rip, would have been filled with strange wonder at 
the things that happened during his repose. He would now 
hear the names of novel statutes and governmental agencies. 
He would be amazed at the great volume and ramifications of 
new legal learning in which he would have to school himself. 
He would also learn that adequate training in these new subjects 
could not be obtained in any law school nor from treatises, but 
only in the school of experience. 

If without advising himself with respect to recent federal 
legislation he should proceed on the basis of the law as it stood 
in 1932 he would place his clients in peril of their fortunes and 
their personal liberty. Their troubles would arise not only be- 
cause of the statutes but also because of numerous regulations 
issued by governmental agencies and having the force of law. 

For the purpose of this discussion, the word “recent” will be 
taken to mean during the last eight years. In this period, federal 
jurisdiction over business has been extended beyond anything 
previously conceived. Of course, those who have begun to prac- 
tice since 1933 do not know what corporation law practice prior 
to that year was like, and they take these new acts for granted. 

Hardly a day passes in the life of an active corporation 


* Address given at the annual meeting of the Association of American 
Law Schools before the Round Table on Business Associations on December 


27, 1940. 
f¢ Member of the Cleveland Bar. 
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lawyer without contact with one or more of these acts. If the 
lawyer represents a corporate client issuing securities or repre- 
sents an investment banker selling securities, he will find it 
necessary to consult several federal acts as well as administra- 
tive regulations issued under them. 

This paper is not a treatise on the various acts here con- 
sidered. Such discussion of the substance of the acts as is here 
included is merely a preface to a consideration of the effect of 
such laws on a corporation lawyer’s practice. This paper aims 
to answer this question: “What specifically does a corporation 
lawyer do in his practice by reason of the acts under considera- 
tion?” 

It would not be feasible to discuss all of the recent federal 
acts which affect a corporation lawyer’s practice, but the prin- 
cipal ones are as follows: 

1. The Securities Act of 1933, which for the purposes here 

under discussion is the most important. 

2. The Securities and Exchange Act of 1934, which is re- 

lated to the former act. 

3. The Trust Indenture Act of 1939. 

4. The Public Utility Holding Company Act of 1935. 

All of the foregoing are administered by the Securities and Ex- 
change Commission. 

5. The Reorganization provisions of the Bankruptcy Act. 
This act has no connection with the other four. 


Of course, the corporation lawyer must also give considera- 
tion to many of the internal revenue acts, as they have an 
important bearing on the reorganization of corporations. The 
lawyer may find that by setting up one type of reorganization 
his client will have a heavy income tax which can be avoided 
by pursuing a different course. To weigh the advantages and 
disadvantages of different courses the lawyer must be familiar 
with the applicable provisions of the Internal Revenue Code. 
They will, however, not be discussed in this paper. Likewise 
the Investment Company Act and the Investment Advisors Act 
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of 1940 will not here be discussed. They are too recent to 
furnish the basis of sufficient experience for the purpose at hand. 


Tue Securities AcT OF 1933 


This act regulates the sale of securities where the mails or 
instrumentalities of interstate commerce are used. The act does 
not provide a censorship of securities which may be offered for 
sale. It is based on the principle of full disclosure on the part 
of issuers and sellers of securities so that prospective purchasers 
may be fully informed. To this end the act requires the assem- 
bling and filing of information of wide scope and detail. 

In order to insure compliance with the act, it provides for 
civil liabilities on the part of officers and directors of the issuing 
company as well as on the part of underwriters and experts who 
certify reports. It is because of these civil liabilities that, in the 
case of responsible issuers and bankers, the greatest possible 
amount of care is taken in disclosing all information which is 
or conceivably may be required, and in so presenting this in- 
formation that it does not become misleading by reason of the 
omission of other information. 

The first problem presented to a lawyer is to determine 
whether in a given case securities must be registered under the 
act. Certain securities and transactions are exempt from regis- 
tration. It is not feasible to enumerate all of the problems on 
this subject. The following are two of the principal problems 
which a practicing lawyer faces in regard to exemptions: 

1. The act exempts from registration “transactions by an 
issuer not involving any public offering.” This raises the ques- 
tion as to what is a “public offering.” To how many persons may 
securities be offered before the transaction becomes a “public 
offering”? If a company offers a bond issue to a group of in- 
surance companies, to how many companies may the offer be 
made without losing the exemption? In a recent matter with 
which I became acquainted, a large company wished to absorb 
a smaller company by acquiring all of its outstanding stock which 
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was held by forty-seven persons. Under the plan of reorganiza- 
tion the larger company intended to acquire the stock of the 
smaller company in exchange for its own stock. The question 
was whether the acquiring company had to register its stock 
under the Securities Act on the ground that it might be engaged 
in making a “public offering” of its stock. The Securities and 
Exchange Commission was consulted but it did not wish to give 
a written opinion. The Commission indicated, however, that so 
far as it was concerned registration would not be insisted upon. 
In order to be safe the company nevertheless registered its stock. 
Even if the Commission had ruled that registration was not 
necessary, such ruling would not protect the issuing company in 
the event that a court at the instance of a discontented recipient 
of the stock should hold that the act was violated. 

Lawyers are not agreed on the meaning of the term “public 
offering.” This uncertainty should be eliminated by an amend- 
ment to the act. 

2. If a person who is in control of a corporation wishes to 
dispose of all or a part of his holdings in a public offering, he 
is subject to the same registration provisions of the act as though 
the company itself were selling the securities. The reason for 
this provision is obvious, as otherwise if the act applied only to 
the original issue of a security, a corporation could issue its 
securities to a promoter who would unload them on the public 
free of registration. However, in many cases it is difficult to 
determine whether a given person is in “control” of a corpora- 
tion. The Act does not define the term. Suppose, for example, 
that the president of a corporation owns one-third of the stock; 
that he has been a director and the chief officer of the corpora- 
tion for several years; that he has the confidence of the other 
directors and that the policies which he recommends are usually 
followed by the board. Is he deemed to be in control of the 
corporation so that in case of sale of any of his shares the com- 
pany must register them? The answer to this question might 
depend in part upon the shareholdings of other persons. If 
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some other person also held one-third of the stock, or if three 
or four persons together held more than one-third of the stock, 
it might be that the president would not be deemed to be in 
control, because he could readily be outvoted. Furthermore, the 
mere fact that the president can induce the directors to file a 
registration statement for his benefit does not prove that he is 
in control. Many directors would accede to the president’s re- 
quest as a personal favor to him, or because his sale of securities 
will establish a market for those held by the directors, or because 
they may themselves wish to purchase or to sell securities. 

The question of control should not depend upon considera- 
tion of such factors as the personalities of officers or share- 
holders. Where does moral leadership end and control begin? 
In determining control must one give consideration to the 
existence of large shareholdings in the hands of other persons, 
or the degree to which other persons have cooperated in oppos- 
ing the management, etc? The ruling of the Commission in a 
given case will not protect a shareholder who disposes of his 
shares without registering them, in the event that a court should 
hold that he was in control of the corporation. The Act should 
be amended so as to give an objective definition of control. 
Under the Ohio Securities Act, for example, it is provided that 
one who holds one-fourth of a given class of securities is subject 
to the same registration provisions as the issuer itself. 

Assuming that the conclusion is reached in a given case that 
the securities have to be registered, what does the practicing 
lawyer do? The task for the lawyers for the company and the 
lawyers for the bankers, working with officers and other repre- 
sentatives of these two interests, together with independent 
public accountants, is to write two long documents for filing with 
the Commission. One is a registration statement and the other 
is a prospectus which partly parallels the registration statement 
and which is intended for the prospective investor. This is a 
short statement of the lawyers’ work which covers the per- 
formance of an enormous number of detailed operations. 
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The lawyers must determine which of the thirteen different 

forms of registration statements prescribed by the Commission 
is applicable to the case at hand. Usually there is not much 
difficulty on this point. The form mostly used is Form A-2 
applicable to certain going concerns. This is the only form dis- 
cussed in this paper. Certain other forms relate to new enter- 
prises and reorganizations, and the requirements in those cases 
are more onerous than if Form A-2 applies. The lawyer must 
study the Instruction Book issued by the Commission which is 
helpful in complying with the form. 
* Outside of the lawyers, accountants and laymen engaged in 
such work, it is not commonly known that every sentence and 
figure in the registration statement and prospectus are the sub- 
ject of much scrutiny, checking and rechecking. Usually a great 
many drafts of these documents have to be prepared, reviewed 
and revised before they are satisfactory to all persons concerned. 
Many questions arise as to whether certain detailed information 
should or should not be included. In case of doubt on this point 
the information is usually included. However, it is realized 
that if information is furnished in too great detail the possibility 
of error is increased. 

Where securities are underwritten, particular care is exer- 
cised in disclosing in the registration statement information as 
to the hazards in the company’s business. The skeletons in the 
closet are brought forth in full view. Otherwise other state- 
ments in the registration statement might be deemed to be mis- 
leading. 

The process of preparing a registration statement and pros- 
pectus is made the subject of such arduous work because of the 
personal liability provisions in the Securities Act. While there 
have not been many suits under these provisions, the possibility 
of suit is always in the forefront of the lawyer’s mind. No 
lawyer wishes to have his client made the victim of these pro- 
visions. In order to protect his clients the lawyer will go to 
great lengths in insisting upon the disclosure of a great many 
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details, some of which would no doubt be held by a court to be 
immaterial. 

From the releases issued by the Commission, the writer is 
aware that in the case of certain promotional enterprises, partic- 
ularly mining companies, the registration statements as filed 
are frequently misleading, and in some cases purposely fraudu- 
lent, and the Commission issues stop-orders against them. This 
paper does not relate to the lawyers’ work in preparing state- 
ments of such enterprises. 

There are portions of the registration statement which in 
the nature of the case must be based on information furnished 
by the company itself, such as the names of officers and direc- 
tors, business experience of officers, their compensation and vari- 
ous statistical information. Other portions are furnished by 
independent public accountants who certify to their accuracy. 
Certain portions are usually written by lawyers after conference 
with their clients. Usually the lawyer for the company takes 
the initiative in writing up the statement. In cases where the 
company’s lawyer is unfamiliar with matters of this kind, the 
lawyers for the bankers may take the initiative. In any case 
many conferences with officers or office employes of the company 
are necessary in order to elicit the information. 

Among the items, the text of which is usually written by 
lawyers, are the following: 


1. Description of the General Character of the Business. 


This may seem easy but it is not. The business should be 
described in specific terms. If there are different departments 
of the business they are usually described in detail. If the com- 
pany is a manufacturer, it is usual to describe the raw materials 
used, the manufacturing process, the names of the finished 
products, and the kinds of customers who purchase the products. 
Counsel must determine whether to include details concerning 
the market for the products, conditions affecting the market, 
patent protection, dependence on a few customers, and the like. 
Care must be exercised not to give a misleading picture by giv- 
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ing equal prominence to lines of business of different importance 
or subject to different hazards. If the business is subject to 
stringent statutory regulation as, for example, a public utility 
or a small loan company, there is usually included a summary of 
the applicable statutory provisions. 

The extent to which factual and legal detail should be 
included under this heading is the subject of much discussion 
among the lawyers and laymen who prepare the statement. It 
is difficult to draw the line between that which is material and 
that which is not. 


2. General Development of the Business for the Preceding 
Five Years. 

Here again counsel must take the responsibility of deter- 
mining what events in the history of the company for the five 
preceding years should be included. No two persons would 
write up this item in the same way. Care must be taken to 
include unfavorable as well as favorable developments. Matters 
of competition, labor strife, addition of new products, loss or 
increase of foreign trade, effect of recent legislation or govern- 
mental regulation, and the like, may find a place under this 
item. Counsel must have imagination to develop the story from 
laymen. 


3. General Character and Location of the Property, Plants 
and Other Important Units. 


This item also seems easy but here again there must be a 
process of selecting or eliminating details, especially in a case 
where the company owns many plants. It has become the 
custom to set forth the kind of construction of such plants, that 
is to say, whether frame, brick, steel, concrete, etc., also the 
number of floors, the floor area and the use to which it is put. 
It is evident that much time is consumed in writing up this item 
to the satisfaction of all of the persons who have to approve the 
registration statement. Views differ as to what are “important 
units” of the company. 
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4. General Effect of all Material Franchises and Conces- 
SIONS. 

In the case of a public utility this item requires the careful 
preparation of an essay based on facts, constitutional provisions, 
statutes, ordinances and court decisions defining the company’s 
franchise rights. Naturally in this field there are many uncer- 
tainties. Counsel for the company usually take the responsi- 
bility of summarizing what, in effect, are their legal conclusions 
on these matters. Counsel for the bankers examine the same 
questions and they have to be satisfied that the item is correct 
in point of fact as well as of law. 


5. Material Pending Legal Proceedings Departing from 
Ordinary Routine Litigation. 

This item causes much discussion because of the difficulty 
of drawing a line between ordinary and extraordinary litigation. 
Sometimes the question is one only of degree. A personal 
injury law suit may be deemed routine litigation in the case 
of some companies but not in others; likewise, litigation over 
the validity of patents or over orders of the National Labor 
Relations Board, or other governmental agencies. Here again 
counsel must determine what should be included or excluded. 
Frequently out of abundance of caution much more detail is 
included than a court would require. 


6. General Effect of Material Contracts Not Made in 
Ordinary Course of Business. 

There is no yardstick to tell which contracts fall within this 
item and which not. The Commission in its Instruction Book 
has laid down several rules which are helpful, but in the nature 
of the case they cannot cover the whole subject. Questions 
arise whether given contracts are material because they involve 
the purchase or sale of products in more than average amounts, 
or relate to the purchase of equipment in an amount that might 
be considered out of the ordinary, or relate to plant expansion 
or to services over a period of time. Owing to the vagueness of 
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this heading one is apt to find in registration statements digests 
of many contracts which probably would be held to be imma- 
terial but which it is felt can not safely be omitted. Frequently 
the company is reluctant to disclose certain contracts which by 
being disclosed become known to its competitors. While the 
Commission may consent to the filing of certain contracts as 
confidential, it does not do so except in an unusual case. Thus, 
counsel have to take the responsibility of passing upon their 
materiality. 

The foregoing, of course, is only a partial statement of the 
sort of problems which lawyers have to meet. The situation 
of no two companies is alike, and as each registration statement 
is the joint product of many minds, these problems are not met 
the same way in different cases. The more experience that a 
lawyer has in this field, the more readily he may come to a 
solution satisfactory to him. It must be remembered, however, 
that no such conclusions are binding upon the investor who 
later may claim that the registration statement omitted facts 
which the law or the regulations of the Commission require to 
be stated. The Commission can take no responsibility in regard 
to the inclusion or exclusion of facts, because it usually has 
access to no facts other than those disclosed. 

A corporation lawyer myst have at least a superficial 
acquaintance with accounting. Frequently, proper accounting 
depends on legal concepts. Accountants who prepare the ac- 
counting information for a registration statement must rely on 
counsel’s opinion on certain points. Hence, the lawyers for an 
issuing company and for the bankers usually review the finan- 
cial statements which are included in the registration statement, 
particularly the accountants’ footnotes and explanations of de- 
preciation, stated capital, surplus, treasury shares, obligations 
to retire securities, shares reserved for options and conversion 
privileges. 

No amount of diligence on the part of counsel will enable 
them to make the registration statement and the prospectus 
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complete at the time of filing. The draftsmen of the Securities 
Act evidently assumed that it would be possible to prepare a 
registration statement at least a month in advance of the public 
offering of the securities. This assumption is contrary to the 
fact. It is impossible to state one month in advance of the sale 
of securities the price at which they are to be offered, and in 
the case of bonds and preferred stock it often is impossible to 
predict interest rate, conversion terms and redemption price. 
One of the greatest difficulties which lawyers face in preparing 
registration statements arises from this fact. No one can predict 
the market conditions one month or even several days hence. 
No underwriter who expects to stay in business will make a firm 
commitment to purchase securities twenty days in advance of 
the time when he can offer them to the public. Hence, when 
the registration statement has been written up to the satisfaction 
of all parties concerned, it still is incomplete in that it omits to 
state definitely the terms on which the securities will be under- 
written, the price payable by the underwriters to the company 
and the price at which the securities will be sold to the public 
as well as the commissions payable by underwriters to dealers. 
While usually the company before filing a registration state- 
ment has had negotiations with bankers, it is not able to obtain 
from the bankers any binding commitment on the points just 
mentioned. Frequently a form of underwriting agreement has 
been drawn up but with the price left blank. 

Although the registration statement is admittedly deficient 
in the respects just mentioned, it is filed with the Commission 
in that form. Before filing it, the lawyer for the issuing com- 
pany should advise the directors of the personal liabilities which 
they may incur. Such liability is not avoided by moral inno- 
cence on their part. In the nature of the case they do not per- 
sonally know all of the detailed facts set forth in the statement. 
If possible, the lawyer sees to it that proofs of the statement are 
furnished to the directors in advance of the signing. It is 
evident, however, that the individual directors can not possibly 
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check all of the statements. They must rely upon the com- 
pany’s office employes, accountants and attorneys. 

In connection with the preparation of a registration state- 
ment, it is also necessary for counsel to prepare a prospectus. 
This is one of the most annoying features of the Securities Act. 
The prospectus includes a large amount but not all of the 
information in the registration statement. In order to avoid any 
charge of omission of that which should be included, large 
portions of the registration statement are reproduced bodily 
in the prospectus without any attempt at condensation. The 
mechanical difficulties growing out of this procedure were not 
foreseen by the draftsmen. Whenever a draft or proof of the 
registration statement is changed, care must be taken to make 
a change in the corresponding section of the prospectus. There 
is here a great possibility of error. Much time is consumed in 
comparing the two documents. 

In the writer’s opinion the Act would be greatly improved 
in administration and without damage to the investor if the 
registration statement were abolished and only a prospectus 
would need to be filed. To the extent that the registration 
statement contains information not included in the prospectus, 
the information is of practically no value to the investor. If it 
is considered that information in addition to that in the pros- 
pectus should be filed with the Commission, such information 
should be filed separately as exhibits. 

About ten days after the filing of the registration statement 
and the prospectus, the Commission sends what is commonly 
called a “deficiency letter” pointing out deficiencies in the 
registration statement. This letter refers to the evident omis- 
sion, such as those relating to underwriting and price, and 
points out any other respects in which the Commission con- 
siders the statement to be ambiguous, misleading or defective. 
Counsel will often disagree with the Commission in matters of 
detail, but if it is at all possible to meet the Commission’s views, 
counsel address themselves to that task, because it is usually 
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easier to do so than to expend time, money and effort in going 
to Washington to discuss the matter with the Commission, 
although this also is often done. A lawyer who prepares a 
registration statement for the first time should not be surprised 
if the Commission finds many deficiencies. Lawyers who prac- 
tice extensively in this field have learned the technique which 
enables them to exercise foresight against numerous deficiencies 
with which the novice would be met. 

The deficiency letter from the Commission states that the 
deficiencies should be remedied by amendments filed by a given 
time. Otherwise the Commission will issue an order to prevent 
the registration statement from becoming effective on the 
twentieth day. 

The lawyers therefore make haste in preparing an amend- 
ment to meet the deficiencies. If they need more time than 
that stated by the Commission, they send a telegram to the 
Commission amending the statement in respect of the proposed 
offering date, which starts a new twenty-day period, so that 
the Commission will not need to issue an order to prevent the 
statement from becoming effective on the twentieth day after 
the original filing. (The only kind of amendment that can be 
made by telegram is one changing the stated offering date). 
It is evident that counsel must do everything possible to pre- 
vent the issuing of a stop order, as that would give the securities 
a “black eye.” 

It is considered prudent to file amendments during the 
original twenty-day period whenever a substantial amount of 
either additional or correcting information is at hand. The pur- 
pose of this is to induce the Commission to make all of the 
amendments retroactive, which lies within the Commission’s 
discretion, to the end that the registration statement will become 
effective on the twentieth day after filing. If all of the cor- 
rective amendments are delayed until the eighteenth or nine- 
teenth day, the Commission may decline to accelerate the 
amendments. 
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In the usual case there are two or three formal amend- 
ments supplying additional information. Considerable time 
and effort has to be spent in the preparation of amendments, 
printing them, reading the proofs, having them approved by 
attorneys for both bankers and the company, as well as by the 
respective clients, and thereupon signed by many officials and 
filed in Washington. This process frequently requires over- 
time work on the part of all parties concerned, including the 
printer who charges time and a half for overtime work and 
double time on Sundays and holidays. In the usual case the 
printing has to be done whenever the material is available, 
regardless of expense. The obtaining of the signatures some- 
times requires that officers and directors of the company be 
subject to call on short notice, and some may have to travel 
to distant points and in some cases even to Washington to sign 
there. There are also cases where they have signed signature 
pages in advance and trusted to counsel to annex them to the 
amendments. Extraordinary measures are sometimes taken to 
obtain the necessary signatures. When you consider that in the 
course of the ten days following the receipt of the deficiency 
letter there may have to be two or three amendments, it is 
evident that one amendment is hardly filed before another one 
has to be prepared. . 

These amendments are filed in the expectation that the 
Commission in the exercise of its discretion will date them all 
back as of the original filing instead of beginning a new twenty- 
day period with each amendment. Finally a few days before 
the end of the twenty-day period a definitive understanding 
must be arrived at between the company and the bankers so 
that an underwriting agreement may be signed, the price pay- 
able to the company fixed and likewise the price to the public. 
Thereupon the final amendment to the registration statement 
can be prepared. This requires the preparation, printing, sign- 
ing and filing of the final amendment as well as of a copy of 
the underwriting agreement and a revised prospectus. This 











144 LAW JOURNAL — MARCH, I94I 


process alone may take a few days, and frequently the final 
amendment is taken to Washington by plane, and one of the 
lawyers remains in Washington: to await final action by the 
Commission. 

With this final amendment the company files an application 
to the Commission to make all of the amendments retroactive. 

Meanwhile the underwriters are nervous because they have 
signed an underwriting agreement but do not know definitely 
the day when the securities may be sold, that is, the day when 
the registration statement becomes effective. No lawyer can 
advise them definitely on this point. He can only tell his 
anxious clients who have a commitment outstanding that he 
expects the Commission to find that the statement is complete. 
Assuming that everything is in order the Commission at 4:30 
p. m. on the nineteenth day will declare the statement effective 
and will telegraph to counsel and the company to that effect. 
Sometimes the telegram does not arrive until seven or eight 
o’clock or thereafter on that evening. These are anxious mo- 
ments on the part of the bankers because they wish to know 
whether they can safely market the securities the next morning. 
If the telegram is received, the securities are usually offered on 
the morning of the twentieth day. 

The twenty-day waiting period is responsible for many 
difficulties under the act, as the registration statement must be 
accurate on the date when it becomes effective. The facts set 
forth in the registration statement as originally filed may be 
altered during the period. In a case where a company is nego- 
tiating with the government on a large defense contract, or is 
contemplating a substantial addition to its plant, it is exceed- 
ingly difficult to write an accurate story on recent developments 
in its business because the situation shifts from day to day, and 
it is practically impossible to predict what the situation will be 
at the end of the twenty-day period. 

Also, if the company is negotiating a labor union contract 
or doing other things not of a routine nature, the registration 
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statement must be written to reflect the truth as of the end 
of the twenty-day period. 

In some cases an amendment is necessary because of chang- 
ing conditions during this twenty-day period. Counsel endeavor 
to anticipate all such changes, but manifestly they cannot be 
omniscient. Of course, amendments can be filed each few days, 
but the mechanical difficulties of preparation, printing, signing 
and filing are expensive and awkward. 

This twenty-day period operates to discourage the regis- 
tration and sale of securities, because small companies and 
individual owners of securities may be willing to sell securities 
under the market conditions obtaining at the moment, but may 
not be willing to incur the expense of registering the securities 
in view of the chance that market conditions one month hence 
may not be as favorable as now. There have been many cases 
where registration statements were filed, and much expense 
incurred, especially for fees to lawyers and accountants, and 
the statement later was withdrawn because market conditions 
had taken an unfavorable turn. The knowledge of this fact 
has a deterrent influence on the sale of securities. All companies 
that register securities are gambling considerable money outlay 
on future market conditions. 

Before the Securities Act was passed, it was possible to have 
securities marketed under the same conditions as existed when 
the underwriting contract was signed, this because the securities 
were usually offered the moment that the contract was signed. 
Now counsel have to exercise their ingenuity to shorten as much 
as possible the period between the signing of an underwriting 
contract and the effective date of the registration statement. 
The Commission has been helpful in working out a practice 
whereby such agreement may be filed a day or two before the 
expected effective date of the registration statement, and the 
Commission advises counsel verbally that upon such filing and 
a final amendment as to price, the registration statement would 
appear to be complete. Nevertheless, the uncertainty as to date 
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when the securities may lawfully be marketed is not removed 
until the actual receipt of official word from the Commission 
that the registration statement is in effect. 

Counsel representing the bankers must be astute in pro- 
tecting his clients as much as possible against the change of 
market conditions between the date of signing the underwriting 
agreement and the time when the securities can be sold. Be- 
cause of this time element, a modern underwriting agreement 
is not much more than an option, and the risk that the securities 
may never be marketed is usually thrown on the Company as 
the agreement usually gives the bankers the right to cancel in 
case of change of market conditions. 

In the following special cases, among others, there are 
peculiar problems presented which require considerable skill 
or ingenuity on the part of counsel: 


1. Suppose a company whose common stock is listed on 
stock exchange desires to sell additional common stock which, 
in the first instance, must be offered to its own common stock- 
holders, and the sale of which is to be underwritten, how will 
you fix a record date as of which the stock is to be offered to its 
stockholders, as such date must, of course, be subsequent to the 
effective date of the registration statement, but should be men- 
tioned in such statement? Here the company must indulge 
in some prediction, which is exceedingly awkward. 


2. In the case cited, how will you state in the registration 
statement the price at which the stock is to be offered to the 
stockholders? Also, the price at which the unsold portion is 
to be sold to the underwriters? Also, the price at which the 
underwriters propose to sell to the public? Manifestly, a fixed 
price must be stated in the case of the offering to the stock- 
holders, but a fixed price at which the underwriters will sell 
the securities to the public cannot be stated. Their price must 
necessarily be about the same as the then current price on the 
stock exchange. Lawyers have spent many hours on these 
problems. There is no satisfactory solution. The difficulty 
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arises from the necessity of stating in a registration statement, 
long in advance the happening of the event of offering, the 
offering price or the formula by which the offering price will 
be determined. The Commission scrutinizes the statements as 
to price to make sure that they are clear and do not leave too 
much to future determination. 

You will note from the foregoing that compliance with the 
Securities Act is mechanically difficult and awkward. The act 
is too rigid and inflexible to suit actual conditions. The require- 
ment of obtaining signatures of the chief executive officers and 
a majority of the directors not only to the registration statement 
as originally filed but also to all of the amendments is incon- 
venient, and, I believe, not necessary to protect investors. The 
draftsmen did not foresee the necessity of such amendments. 

Recently the Act has been amended to authorize the Com- 
mission in a given case to shorten the twenty-day period. How 
helpful this will be remains to be seen. The Commission’s 
staff will still require considerable time to examine the state- 
ment as originally filed, including the detailed financial state- 
ments. Furthermore, in spite of this amendment no banker 
will commit himself to a final agreement at the time of filing 
the original registration statement because he cannot tell in 
advance how long his commitment will be outstanding. 

It follows from what has been said that where securities 
have to be registered under the Act, lawyers’ services are 
required in much greater volume than in other cases. Fre- 
quently, as many as five lawyers in the firm representing the 
company or the bankers work on the registration statement, the 
underwriting agreement and incidental matters. If, for ex- 
ample, the company is in Ohio, and the bankers in New York, 
numerous trips of New York bankers and lawyers may be made 
to Ohio, of Ohio lawyers and company officers and directors to 
New York, and of company and bankers’ lawyers to Wash- 
ington. If it is necessary to comply not only with the Securities 
Act, but also with the Trust Indenture Act and the Public 
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Holding Company Act, legal services which are conditions 
precedent to marketing the securities require the effort of many 
lawyers, not to mention the company’s and the bankers’ office 
representatives. 

A recent report issued by the Commission shows that since 
the passage of the Securities Act, fees of lawyers and account- 
ants are about twice as much as they were in the case of com- 
parable securities issued before the passage of the Act. The 
total cost of financing has gone down because of the cheapness 
of money, but the out-of-pocket outlay for professional services 
has been increased. 


SUGGESTED AMENDMENTS TO THE SECURITIES ACT 


In the interests of economy of time, money and effort the 
following amendments to the Securities Act are proposed: 


1. The registration statement as such should be abolished. 
The documents to be prepared and filed with the Commission 
should be the prospectus, together with exhibits containing such 
additional information as is deemed necessary. Thus, the 
present duplication between the registration statement and the 
prospectus, and many of the present mechanical and expensive 
steps involved in their preparation would be eliminated, and 
the investor would be as fully informed as under present 
conditions. 


2. The $100,000 exemption should be increased to a larger 
amount. The expense of registering an issue of less than 
$500,000 is practically prohibitive. It is suggested that issues 
of under $250,000 be exempt under the same conditions that 
issues of $100,000 are now exempt, and that issues of between 
$250,000 and $500,000 be exempt in the case of going concerns. 


3. Some formula should be devised to exempt, on the mere 
filing of simple information, issues of companies which for a 
stated period have been in business, have operated profitably, 
and have furnished annual operating statements and balance 
sheets to their security holders. The companies which meet such 
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tests are not apt to defraud investors. The Securities Act was not 
aimed at companies of this sort. The draftsmen of the Act 
undoubtedly had in mind new enterprises, where the public 
is asked to finance a speculative, particularly companies to 
exploit natural resources or to deal in other outstanding securi- 
ties, as in the case of the “investment trusts” or “management 
trusts” or speculative holding companies of the kind which 
thrived in the boom period. 

Every lawyer and every member of the Commission’s staff 
could quite readily compile a list of profitable going concerns 
which are likely never to sell securities on fraudulent or mis- 
leading information. In practice, the securities of such com- 
panies are sold on the basis of their reputation and not because 
of detailed information contained in a registration statement. 
The pertinent facts as to most of such companies are already 
public property. It certainly seems practicable to devise a 
formula which would exempt companies of this sort from 
registration requirements, and nevertheless continue to require 
registration on the part of new enterprises, as well as going 
companies which do not meet the test of age, earnings and 
publicity. Such exemption would lift a large burden from 
American business of the better kind. 


4. There should be exemptions from registration for a 
limited period of time in favor of companies that have pre- 
viously registered securities under the Act, where no stop order 
has been issued and additional financial statements have been 
made available to the public, or the company has listed securi- 
ties on a stock exchange. Possibly this exemption should be 
applicable only to companies that have been in business for a 
fixed minimum period of time so that no new speculative enter- 
prise could take advantage of it. 


5. The Commission should be authorized to issue a cer- 
tificate in advance of the effective date of a registration state- 
ment to the effect that on condition that no complaint be filed 
or defect be subsequently discovered, the registration appears 
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to be complete and will be effective on the twentieth or other 
stated day, or stating that the registration statement, without 
further action by the Commission, will be deemed complete on 
the filing of certain specified information. With such advance 
knowledge the company and the bankers could make final prep- 
arations for the public offering on the stated day, subject, of 
course, to the routine completion of the registration statement 
if not already completed, and subject to the power of the Com- 
mission in a proper case to issue a stop order at any time. Under 
present conditions even though all parties have done everything 
which they think should be done and counsel are morally certain 
that the registration is complete, there is still uncertainty as to 
when it will be effective, and the parties do not know when it 
will be effective until the Commission states affirmatively that 
it is effective. Advance additional commitment by the Com- 
mission as to the effective date would reduce this uncertainty 
to negligible proportions and be most helpful. 

6. Where the parties have filed with the Commission an 
underwriting agreement in final form except that the names of 
the underwriters and the price payable by the underwriters are 
not stated and have filed a prospectus also complete except as 
to such names, and the price to the underwriters and to the 
public, the law should permit the transmission of the missing 
information to the Commission by telegraph. As matters now 
stand, after the prices have been fixed, it is necessary to prepare 
a final price amendment, to have it printed, signed by the prin- 
cipal officers and a majority of the directors and taken to Wash- 
ington, whereupon the parties have to wait until the Commission 
makes this amendment retro-active so as not to begin a twenty- 
day waiting period anew. If the final price amendment could 
thus be sent by telegraph, many mechanical steps would be 
saved and the public offering could be made without the two or 
three day delay which results from the preparation and filing 
of a formal amendment and awaiting the action of the Com- 
mission thereon. 
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7. In view of the fact that amendments to registration state- 
ments are the rule and not the exception, it should not be 
necessary to have each amendment signed by all of the principal 
officers and a majority of the directors of the issuing company. 
In the typical case there are probably three amendments. The 
mechanical steps incident to obtaining these signatures are awk- 
ward and inconvenient, and while a director may grant a power 
of attorney to sign, counsel and officers are frequently hesitant 
in asking for such authority. It would seem feasible to have 
amendments signed by the President and the Secretary or two 
officers if there be furnished to the Commission evidence that 
the board of directors have authorized filing of amendments 
by them. 

8. In lieu of the vague word “control” as used in the Act 
there should be some objective test to determine whether indi- 
viduals wanting to sell their own securities must have them 
registered by the issuing company. 

9. In place of the indefinite term “public offering” there 
should be substituted some term of certain meaning. A company 
should be permitted to offer securities to a fixed minimum 
number of employes without registration. Likewise an offering 
should be permitted to be made to persons of a given class as, for 
example, creditors or shareholders of another company, where 
such class is not greater than a fixed minimum, without registra- 
tion. Likewise an offering of securities for cash to a fixed 
minimum number of persons should be permissible without 
registration. The point is that there should be a mathematical 
test for registration. 


Tue Securities ExcHance Act oF 1934 
This Act covers a variety of subjects. It regulates stock 
exchanges, provides for the registration with the Commission 
of securities listed on exchanges, prohibits various manipulative 
devices in the purchase and sale of securities and regulates the 
use of proxies in the case of corporations with shares listed on 
a stock exchange. 
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For present purposes the only provisions of the Act which 
will receive attention here are those which a practicing corpora- 
tion lawyer encounters most frequenly. 


1. The lawyer assists in the preparation of a registration 
statement filed with the Commission as a preliminary to listing 
securities on a stock exchange. The filing of information with 
the Commission is in addition to compliance with the applicable 
rules of the particular exchange. In the event that the corpora- 
tion has previously filed with the Commission a registration 
statement under the Securities Act of 1933, the preparation of 
a registration statement under the Act of 1934 is a matter of 
relative ease. The preparation of a registration statement under 
the Act of 1934 is simpler than under the Act of 1933 not only 
for the reason that less information has to be included but also 
because the lawyer does not have to obtain the approval thereto 
of so many people as, for example, bankers and their attorneys. 
Moreover, the liability provisions of the Act of 1934 for 
furnishing false or misleading information are not as severe as 
the corresponding provisions under the Act of 1933. 


2. It has long been and still is the practice of investment 
bankers while engaged in marketing a given security to stabilize 
the price during the offering period. This is attempted by 
repurchasing securities which have been sold by the underwriters 
or dealers and then put on the market by the purchaser. The 
Act prohibits stabilizing operations contrary to such rules as the 
Commission may issue. The Commission recently has issued 
rules on this subject. The practicing lawyer representing an 
investment banker must make himself familiar with these rules. 
They are highly technical and their substance will not be 
discussed here. 


3. The Act provides that no person shall use the mails or 
instrumentalities of interstate commerce to solicit proxies in 
respect of any security registered on a securities exchange in 
contravention of such rules as the Commission may prescribe 
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on this subject. Under the provision the Commission has issued 
rules governing the solicitation of proxies among holders of 
securities listed on a stock exchange. These rules are, therefore, 
applicable to thousands of corporations. This is an innovation 
which would not have been thought of years ago. The purpose 
of the rules is to require the solicitor of a proxy to give full 
information to the stockholders whose proxies are being 
solicited. Practically every corporation solicits proxies for the 
annual meeting, as well as for any action which under the law 
must be taken by stockholders, such as amendments to articles 
of incorporation, reorganization, etc. Without solicitation, 
action by shareholders as a group can usually not be brought 
about, unless control is vested in a holding company or a small 
group of persons. These rules are quite detailed and technical 
and a digest of them will not here be made. Suffice it to say 
that corporation lawyers must learn to prepare a document here- 
tofore unknown, called a “proxy statement,” which must con- 
tain certain information which the Commission considers that a 
stockholder should have before signing a proxy, including a 
statement whether the person giving the proxy has the power 
to revoke it, a summary of any applicable provisions of law 
relating to appraisal or similar rights of dissenters with respect 
to any matter to be acted upon pursuant to the proxy, and a 
statement as to who pays the cost of soliciting the proxy. A 
difficult provision is the one requiring a statement that if solicita- 
tions of proxies are to be made otherwise than by use of the 
mails, the character of such solicitation must be stated and the 
cost or anticipated cost thereof. It may be difficult in many cases 
to ascertain whether or not the corporation will make personal 
solicitation of stockholders. If the mails fail to bring in proxies 
in an amount sufficient to transact the business at hand, 
perhaps the officers of the corporation will make personal calls 
on such stockholders as are available. If such is in contempla- 
tion, the proxy statement must reveal it. 

If the proxy is for an annual meeting, the proxy statement 
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must set forth the names for whom the person holding the proxy 
intends to vote. It must also set forth the salaries of such of the 
nominees as are among the three-highest paid officers, and the 
statement must describe any connection between nominees and 
recent underwriters of securities of the corporation. If the proxy 
is to be voted on a proposal to authorize or issue securities other- 
wise than in exchange for outstanding securities, the proxy 
statement must contain full information with respect to the new 
securities, the transaction in which the new securities are to be 
sold, the amount of consideration to be received therefor, and 
the purpose for which the net proceeds are to be used. This 
requirement raises many difficulties because it requires the cor- 
poration to predict long in advance of a given action what the 
nature of it may be. It should be added, however, that the rule 
permits the omission of information which is not known and 
not reasonably available and it provides that information as to 
matters to occur in the future need be given only in terms of 
present intention. 

A preliminary copy of the proxy statement must be filed 
with the Commission ten days in advance of the date of mailing 
to the security holders. The purpose of this ten-day period is 
to enable the Commission to scrutinize the proxy statement and 
to insist on changes if the Commission considers it inadequate. 
In practice it may be necessary in many cases to have personal 
conferences with the Commission to iron out differences of 
views as to the content of the proxy statement. Because of this 
requirement, these additional ten days must be added to the 
period otherwise required to consummate any corporate action 
requiring a stockholders’ meeting. 

4. Under Section 16 of this Act a person who is directly or 
indirectly the beneficial owner of more than ten per cent of any 
class of securities registered on a stock exchange or who is a 
director or officer of the issuer of such security must file reports 
with the Commission of any changes in his ownership of secur- 
ities of such corporation, and he must account to the corporation 
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for any profits made by him in case he purchases and sells or 
sells and purchases securities of such issuer within a period of 
six months, with certain exceptions of no importance here. 

The writer has grave doubts of the constitutionality of this 
provision. Its connection with interstate commerce is exceed- 
ingly remote. However, a practicing lawyer cannot advise his 
client to ignore it. This provision has given rise to many ques- 
tions as to who is the beneficial owner of a security. Suppose, 
for example, that Smith owns a majority of the stock of the 
Smith Company and the Smith Company in turn owns ten per 
cent of the stock of a corporation whose securities are listed on 
the New York Stock Exchange; suppose the Smith Company 
buys and sells securities of such corporation in which it has a 
ten per cent interest, is Mr. Smith deemed to be the beneficial 
owner of the securities so traded in so that he is liable for the 
profits made by purchases and sales within a period of six 
months? In the writer’s opinion the answer to this question is 
“No.” But you will realize that in certain circumstances it may 
be claimed that a person’s control over a corporation may be so 
evident, or his ownership of securities in such corporation may 
come so close to one hundred per cent, that he might be con- 
sidered to be the beneficial owner of such securities as the cor- 
poration owns, in which case such person might have to account 
for the profits made by such corporation in buying and selling 
listed securities. This is merely one of the types of questions 
arising under this Section. 


Trust InDENTURE AcT OF 1939 


The Act is based on the assumption that heretofore trustees 
in trust indentures in many cases were disqualified to act with 
undivided loyalty to the bondholders because of dual interests, 
or that they failed to protect the interests of bondholders 
because of inadequate rights and powers, and that the indentures 
did not require them to keep the security holders advised of 
defaults, that the release provisions of the indentures were too 
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loose and the exculpatory clauses were too favorable to the 
trustees. To remedy these evils, which are enumerated in the 
preamble of the Act, trust indentures subject to the Act must 
contain certain specific provisions relating to the qualifications 
and duties of the trustee. 

In cases where the securities to be issued under the indenture 
are registered with the Commission under the Securities Act of 
1933, the Commission will not permit the registration statement 
to become effective if it finds that the indenture does not con- 
form to the Act or that the trustee is not eligible. A copy of the 
indenture must be filed with the registration statement. Accord- 
ingly, the Commission reviews the trust indenture as filed to 
see whether it conforms to the Act. This Act therefore adds one 
more condition precedent to the sale of bonds in interstate 
commerce. 

Obviously the function of the lawyer who drafts a trust 
indenture which is subject to the Act is to put in the indenture 
all of the provisions required by the Act, and to make sure 
that there are no conflicting provisions, and to satisfy the Com- 
mission that he has complied with the Act. 

Indentures subject to the Act are necessarily much longer 
and more detailed in so far as the trustee’s duties are concerned 
than heretofore. 

In case the indenture relates to securities which are not 
registered under the Securities Act, an application for qualifica- 
tion of the indenture must be filed with the Commission and 
the Commission reviews the indenture to ascertain its conform- 
ity with the Act. 

Trust indentures in any case are long and involved docu- 
ments and it is quite likely that in many cases it will be difficult 
to iron out any difficulties with the Commission without a per- 
sonal conference. Moreover, it is altogether likely that at the 
first filing of a registration statement the indenture is not in 
final form but is subject to review by the attorneys for the 
bankers and the company as well as the proposed trustee. 
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Accordingly, as changes are agreed upon by these parties from 
time to time revised forms of the indenture must be filed with 
the Commission and its attention must be called to changes that 
have been made. It is difficult enough to have the various 
parties in interest agree upon the form and substance of an 
involved indenture. Obviously it is also difficult to obtain the 
approval thereto of a governmental agency located at a distant 
point, which does not participate in the numerous conferences 
between the bankers’ and the company’s lawyers at which the 
indenture is discussed and revised, a process which in itself is 
apt to consume much of the twenty-day period. 


Pusiic Urtitrry Hotpinc Company Act oF 1935 


Under this Act the Securities and Exchange Commission is 
granted power to regulate many activities of interstate public 
utility holding companies and their subsidiaries. The Act, of 
course, looms large in the practice of lawyers whose specialty 
is public utilities. They must prepare for their clients applica- 
tions of many sorts to obtain the Commission’s approval to 
acquisition of interests in other companies, the issuing of secur- 
ities and many other matters. To the general corporation lawyer 
having to do with the issuing of securities, the principal points 
of contact will be those giving the Commission jurisdiction over 
the issuing of securities. In the usual case if a holding company 
must be registered with the Commission, its subsidiaries can not 
issue ‘securities without obtaining the approval of the Commis- 
sion. Certain securities are required by the Act to be made 
exempt from such approval but even in that case the Commis- 
sion must be furnished with information showing that the 
exemption applies. The lawyer’s function is the preparation 
of the appropriate application to the Commission and the 
furnishing of testimony, if need be, in support of it. These 
proceedings before the Commission can go along simultaneously 
with the pendency of a registration statement filed under the 
Securities Act of 1933, although the proceedings under the 
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Holding Company Act are before a different division of the 
Commission. Usually a copy of the registration statement filed 
with the registration division must be filed as an exhibit before 
the holding company division, and as amendments are made to 
the registration statement copies thereof must be filed with the 
holding company division. It would seem that this procedure 
could be simplified by the Commission itself so that one filing 
with the Commission would be sufficient. The procedure under 
the Trust Indenture Act is integrated with the procedure under 
the Securities Act of 1933 but that is not the case under the 
Holding Company Act. 

If a public utility which is a subsidiary of a registered 
holding company sells an issue of bonds in interstate commerce, 
it must simultaneously comply with three acts, the Securities 
Act of 1933, the Trust Indenture Act of 1939 and the Public 
Utility Holding Company Act of 1935, all of which are admin- 
istered by the Securities and Exchange Commission. It requires 
all of a lawyer’s ingenuity and diligence to bring about compli- 
ance with these three laws in the shortest possible time and 
without delaying the effective date of a registration statement. 

During the twenty-day period provided for under the 
Securities Act of 1933, many different operations must be 
simultaneously carried forward by the lawyers for the company 
and the bankers. Certain of the lawyers will be in almost con- 
stant conference in the city in which either the company or the 
bankers are located, in the preparation of amendments to the 
registration statement; others will be revising the trust inden- 
ture, one or more may be in Washington conferring with the 
Commission about the amendments, the trust indenture, and 
the requirements of the Holding Company Act, and relaying to 
their associates by telephone the views of the Commission; other 
lawyers may be preparing applications and amendments thereto 
under the Holding Company Act. and all this work has to be 
coordinated by those who have authority to make decisions. 
Naturally, no important changes are made without the concur- 
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rence of representatives of the company and the bankers. Every 
effort is made so that at the earliest moment after the registra- 
tion statement takes effect, the securities may be offered simul- 
taneously in all of the states where the dealers who are parties 
to the offering are located. The addition of the Trust Inden- 
ture and the Holding Company Acts to the Securities Act has 
made an interstate offering of bonds of a public utility company 
a very complicated and intricate matter. If a lawyer experienced 
in this field were to write a treatise to point out all of the 
applicable legal requirements and to instruct the novice how to 
go about it, he would be writing a large book. There is no such 
book in existence, and if there were, it would soon be out of date. 
If a lawyer memorized the applicable statutes, his education 
would be deficient. He would be helpless if he did not have 
access to the regulations issued from time to time by the Com- 
mission, and the official forms. Even the printed literature is 
not sufficient to advise the lawyer the best way to proceed in all 
cases. In case of many large issues of securities, personal con- 
ference with the Commission in Washington is advisable. This 
is particularly true where the Trust Indenture Act or the 
Holding Company Act are concerned. 

It is evident that the four securities acts here considered 
have had a great impact on investment banking practice, but 
also on a corporation lawyer’s practice. From the standpoint 
of constitutional law, counsel have become accustomed to a 
greatly enlarged concept of interstate commerce. Stock 
exchanges were formerly considered as being engaged solely 
in intra-state commerce and therefore subject to state regulation 
only. Years ago who would have thought that the federal 
government would regulate the solicitation of proxies, the 
private purchase and sale of securities of officers of corporations 
whose securities were listed on a stock exchange; and, (as 
evidenced by regulations just issued by the Commission) the 
manner in which brokers must safeguard the securities of their 
customers? 
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REORGANIZATION Provisions OF THE BANKRUPTCY ACT 


In 1933 Congress amended the Bankruptcy Act by adding 
Section 77 relating to the reorganization of railroad companies 
in the Bankruptcy Court; in 1934 it added Section 77B which 
provides for the reorganization of corporations generally; in 
1938 it enacted the Chandler Act which included Chapter X to 
take the place of Section 77B. 

These acts are not especially revolutionary, as their purpose 
is to provide for the reorganization of corporations by judicial 
proceedings, and the prescribed procedure bears considerable 
resemblance to the well known form of reorganization through 
equity proceedings in the federal courts. The lawyer familiar 
with this procedure will not feel that Chapter X places him ina 
strange field, but he must keep in mind the following innova- 
tions in the new procedure: 

1. In the case of reorganization of corporations other than 
railroads, the plan of reorganization, instead of being prepared 
by the interested parties, must be prepared and submitted to 
the court by the disinterested trustee. This is a striking innova- 
tion in the act. Usually the trustee consults with representatives 
of security holders, because he will not wish to propose a plan 
which will not meet with favor on the part of influential parties. 
Theoretically, at least, the trustee should be in a position to take 
a more detached view than is possible in the case of committees 
representing specific groups of security holders. The function- 
ing of the trustee in this respect depends upon his own honesty, 
fairness, wisdom and experience and the like qualities of his 
counsel. 


2. The Bankruptcy Court has express power to pass on the 
fairness of the plan, and this enlargement of jurisdiction should 
make for fairer treatment of security holders and tend to lessen 
the nuisance value of unjustified claims or claims whose security 
is wiped out. 

3. The powers granted to the Securities and Exchange Com- 
mission under the Act are likewise a striking innovation. If the 
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scheduled indebtedness of the debtor exceeds $3,000,000, a plan 
of reorganization must be submitted to the Securities and Ex- 
change Commission for examination and report. If less than 
that amount is involved, the court may, but is not required to, 
submit a plan to the Commission. The Commission has inter- 
vened in many cases involving less than $3,000,000 and has 
taken an active part in the preparation of plans of reorganiza- 
tion. The Commission’s power is advisory only. The Commis- 
sion here is called upon to perform a function which the judge 
with his limited time and lack of an expert staff at his command 
can not adequately perform. In practice representatives of the 
Commission participate in conferences with the trustee and other 
interested parties at which plans of reorganization are devised 
or considered, and the Commission expresses its views on various 
proposals. It thus has considerable influence in shaping the 
plan. The Commission has consistently taken the view that no 
new securities should be issued to security holders whose equity 
is wiped out, a result which is required by the decision in the 
case of Case v. Los Angeles Lumber Co.’ Under the former 
equity procedure security holders without real equity were 
frequently accorded new securities, this for the reason that they 
had it within their power to prolong the proceedings, to contest 
senior claims, raise issues which would require hearings and 
trials, etc. Under the decision just mentioned and with the 
influence of the Commission junior interests without real equity 
can be more readily wiped out. The fact that the Commission’s 
report is advisory only does not diminish its influence because 
the Commission has an adequate staff to make an examination 
of the debtor’s business, assets and prospects which the court 
does not have, and there is no reason why the Commission 
should have any bias in favor of any particular group. The 
author’s observation thus far has been that the Commission’s 
activities have been of value to the court and the parties. 

As an illustration of a beneficial reorganization under the 


1308 U.S. 106 (1939). 














162 LAW JOURNAL — MARCH, I94I 


Bankruptcy Act where there was otherwise no adequate remedy, 
the writer would refer to a certain case where a bondholders’ 
committee had caused foreclosure proceedings to be brought 
before Section 77B was passed. The Committee represented 
86% of the bonds but it was unable to purchase the property at 
foreclosure sale because it had no means to pay 14% of the 
purchase price in cash to the non-depositing bondholders. The 
outcome might have been disastrous for all of the bondholders 
if a petition had not been filed under Section 77B which had 
become effective meanwhile. Under this section the committee 
was able to present a plan of reorganization under which all of 
the bondholders would receive new securities, no cash being 
required. The Act made possible the preservation of the bus- 
iness as a going concern in the interest of all of the bondholders. 
In the absence of Section 77B there might have been a sacrificial 
sale on a liquidation basis. 

The nature of the lawyer’s duties in connection with re- 
organization proceedings depends upon the party he represents. 
The most desirable client in this connection to represent is the 
trustee, because the trustee is practically in charge of the pro- 
ceedings. He takes or can take the initiative in preparing a plan 
and it is his counsel who has to keep the proceedings going, 
prepare orders with reference to filing claims, rejecting con- 
tracts, classifying creditors, paying certain prior liens, compro- 
mising claims and obtaining authority from time to time on 
behalf of the trustees to meet problems arising in the conduct of 
the business. Knowledge of equity receiverships on the part of 
the trustee’s lawyer is quite helpful. The lawyer for the trustee 
can make himself the principal factor in these proceedings and 
his wisdom, judgment and fairness will go a long way towards 
a satisfactory reorganization. Lawyers for other parties may be 
active in pressing allowance of their claims, objecting to claims 
of other parties, proposing amendments to the plan of reorgan- 
ization, opposing such plan and doing whatever may be neces- 
sary or desirable to protect the interests of their particular 
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clients. It is evident that knowledge of general matters of 
pleading and trial procedure in general is helpful in these 
judicial procedures. 

These reorganization proceedings are largely displacing 
reorganization under creditors’ or foreclosure bills. The lawyer 
having to do with these proceedings will meet many new ques- 
tions, and, dependent upon his imagination and courage, there 
is much room for pioneering. The practice in different federal 
districts is not uniform. Undoubtedly many lawyers will 
specialize in this particular field and they will not all be drawn 
from the ranks of bankruptcy lawyers. 


CoNCLUSION 


The extension of federal jurisdiction over securities as pro- 
vided for in recent legislation is likely to be permanent, subject, 
however, to amendments of these laws from time to time. There 
has been much agitation for amendments to the Securities Act 
of 1933 to make it more flexible and workable. Some way ought 
to be found to remove the many mechanical difficulties in 
complying with this Act, as well as to exempt from registration 
the securities of going companies that are not apt to impose on 
investors. 

The Securities and Exchange Commission has from time to 
time revised its regulations to make them more workable. In 
doing so the Commission has frequently consulted with invest- 
ment bankers and their attorneys. In the future there will 
probably be more and more collaboration between the Commis- 
sion and the industry, and many improvements in the various 
acts and the regulations will undoubtedly be made. Naturally 
a corporation lawyer must keep himself informed of these 
changes. 











English Lawyers and Law Schools* 


Georce W. RicHTmiRET 


The English lawyer and the English system of courts have 
always been fascinating studies for the American lawyer. We 
inherit language, literature, law, and to a less extent govern- 
ment from the British Isles, and our conceptions of judicial 
procedure and system have come from the same source. 
Through the years, under the influence of environment and 
moving conditions much of our inheritance in law and the 
judicial system has undergone profound changes and adapta- 
tions, and the weight of precedent no longer bears heavily upon 
us. Yet we instinctively recognize it as our original and enthusi- 
astically give it place in our reading and thinking. 

The British Empire and the American Republic, for a cen- 
tury and a half, have developed politically and legally in 
widely divergent ways, and the law and the lawyers and the 
courts in both reflect today the impact of these divergent influ- 
ences and national tendencies. As law students we used to 
make Blackstone fundamental; as history students we placed 
heavy emphasis upon the annals of England, thinking that both 
were basic to a correct understanding of our domestic scene. 
Today the emphasis is lightened but the fundamental interest 
continues, and so, viewed historically, what the English lawyer 
is and has been intrigues the American lawyer and the student 
of the law, and in that spirit I venture to address you upon 
this subject. 


THE PLEADER AND THE ATTORNEY 
The first clear view into the past shows us the pleader and 
the attorney at work in the courts. The pleader was one learned 


* Elaborated from an address before the Columbus Bar Association on 
January 9, 1940. 

+ Former Professor of Law and President Emeritus of the Ohio State 
University. 
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in the law and the procedure and was employed by a party to 
assist and advise him in the conduct of his own case. This was 
the mode in the early law, and when the curtain lifts in the 
13th century it was still customary. We hear of the pleader 
even in the Laws of Henry I’ providing that a party may 
repudiate his pleader’s statements upon the judge’s usual ques- 
tion “Will you abide by the pleader’s statement?” Later in 
the time of Henry II’ his justiciar Glanville employed pleaders 
on the King’s business. We recall that the King’s courts had 
been developing since the Conquest, and a steadily increasing 
royal business came into the Common Pleas, the King’s Bench 
and the Exchequer, from whose beginnings the great system 
of common law courts arises, in turn promoting the growth of 
a vigorous law profession. The judicial staffs were royal 
judges, chosen by the King, and for a long period they toured 
the country on Circuit (in Eyre), bringing the King’s justice 
to the people and gradually attracting much of the jurisdic- 
tion of the old purely local and communal courts.* 

Some of the better-known pleaders are called Serjeants or 
Serjeant Counteurs, that is, reciters or case staters. However, 
they are not the Serjeants-at-Law of later times; the name here 
means merely a busy or practicing pleader, hence of a recog- 
nized professional class. 

Our first glimpse of the ancient conditions comes in the 
reign of Edward I,* the “English Justinian,” in whose time the 
courts were already old enough and enjoying sufficient inde- 
pendence to present a major judicial scandal. Most of the 
judges and many officials were involved in fraud, excessive 


1 About 1115; the most complete of the “Laws” dating between the 
Conquest and the reign of Henry II, commencing 1154. They are Laws of 
William, Laws of Edward Confessor and Laws of Henry 1, with rare excep- 
tions said to be the laws of the time “when King Edward (Confessor) was 
alive and dead” —viz., 1064. 

2 From 1154 to 1189. 

®’ The old Saxon Witenagemot dispensed a sort of royal justice. The 
Normans set up the Curia Regis which gradually divided on functional lines 
into the three Common Law Courts, which came down through the centuries. 
#1272 to 1307. 
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court costs, and coercion and favoritism. Cleaning up the courts 
signalized a new era for bench and bar. Important statutes 
featured the reign of Edward I,. familiar to every student of 
procedure; the Year Books start on their long history of two 
and a half centuries in the middle of his reign. There seems 
to be sufficient reason for the emergence of a legal profession. 

The attorney was a person who represented a party to a 
suit, who stood in his place or turn and conducted the litigation. 
He was essentially “dominus litis.” Representation in early law 
was anomalous, a rather difficult concept, and so an attorney 
had to be created with formality. He was appointed under 
royal writ (a) by a party to litigation, (b) for a particular case, 
and (c) for the particular court. The party was bound by his 
acts, and his authority continued until judgment, or the inter- 
vention or death of the party. These early limitations were 
being relaxed and already in the time of Edward I we read of 
statutes permitting the appointment of attorneys with slight 
formalities; writs were being issued frequently and a profes- 
sional class of attorneys was forming. In 1292 the King ordered 
the judges to appoint a considerable number of attorneys—he 
thought 140 attorneys and apprentices would be enough. At 
this date the latter term seems ambiguous but probably includes 
those who were students of the law, frequenting and following 
the courts, catching what they could from the proceedings and 
the discussions of the lawyers in court and out. It is clear that 
by the end of the Middle Ages the use of the writ for appoint- 
ing attorneys had been abandoned.” 

The attorney was always under the control of the court 
appointing him; for long centuries he was regarded as an 
officer of the court and this relationship has pointed the way 
for his professional development and organization. 

In these centuries—the 13th and 14th—the number of 
lawyers and judges was small; half of the judges were clerics, 
who were of course the principal group of educated or intel- 


5 Usually placed at 1485, the end of the reign of Richard III of York, 
and the beginning of the Tudor reigns. 
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lectually trained persons in the kingdom. There were about 
fifty judges in the three common law courts, Common Pleas, 
King’s Bench, and Exchequer, a small number of pleaders and 
around 140 attorneys and apprentices. 

In the entire period from Henry I to the time of Edward I 
(1100 to 1272) we hear nothing of any scheme of legal educa- 
tion, and nothing certain for another century. All that we can 
extract from these early records® is that there was a legal 
profession with two branches, distinct in their origins and in 
their relationship to parties and court. No distinct line between 
their duties as “practisers” can yet be traced. 


THE JUDGES AND THE SERJEANTS-AT-Law’ 


From about the time of Edward III* the judges and the 
serjeants dominated the courts and the practice of the law for 
several centuries. With rare exceptions the judges were 
selected by the King from the serjeants at law, and the serjeants 
were chosen by royal writ from the older and more able 
pleaders, by this time known as barristers. Judges and ser- 
jeants lived on the most intimate terms in London and on 
circuit, saluting each other as “brother,” and occupying the 
Serjeant’s Inns for their headquarters. The serjeants were 
organized into a guild or society known as the Order of the 
Coif, the coif being the white linen cap which was worn on the 
head at all times, even in the presence of royalty. The Middle 
Ages were “guildminded.” 

The ceremony of creating a serjeant was formal and pro- 
fuse and deeply impressed the people as well as the lawyers 
with the public importance of the law as well as the courts. 
The ceremonial may be thus described: The chief justice of 
the Common Pleas court, all judges concurring, presented to 

® Hoxipswortn, History oF Encuisn Law, Vol. VI, pp. 471-478; and 
Vol. Il, pp. 311-318. 

7 See Hotpswortn, Vol. II, pp. 485-493; Fortescur, De Laupisus 
Lecum ANGLIAE, chs. 48-51; PuLLInGc, ORDER oF THE Coir, passim; Duc- 


DALE, ORIGINEsS JURIDICIALES, chs. 52, 54, 73 and elsewhere. 


8 Edward III, from 1327 to 1377. 
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the Chancellor about seven names of the best members of the 
bar who had been practicing sixteen years or more; the Chan- 
cellor sent to each a royal writ commanding him to take upon 
himself the “degree and state” of a serjeant-at-law, under 
penalty for refusal. There were then elaborate ceremonies at 
his Inn of Court, where he was showered with remembrances 
and testimonials by his brothers of the Inn. Great ceremonies 
were held at Serjeant’s Inn, of which he now became a member, 
ceasing per custom to be a member of his Inn. Finally, there 
were ceremonies at Westminster in the Common Pleas court 
there, the King’s Bench participating. Here the induction cere- 
mony took place attended by all judges, members of the Order 
of the Coif, benchers and all lower members of all the Inns 
of Court, the Ancients of the Inns of Chancery, high officers 
of state, even the Sovereign, and members of the royal family, 
nobles, bishops, the Lord Mayor and officials of the City of 
London. 

With impressive formality the new serjeant took the oath: 
“You shall swear well and truly to serve the King’s people as 
one of the Serjeants at Law, and you shall truly counsel them 
that you be retained with after your cunning; and you shall not 
default or delay their causes willingly for covetess of money 
or other thing that may turn you to profit; and you shall give 
due attendance accordingly.” 

Then followed a great dinner, and festivities among the 
lawyers for seven days, comparable to “a coronation, install- 
ment of a bishop, creation of a Knight of the Bath, or the 
inception of a clerk at the University.” All expenses of the 
festivities were borne by the new sergeants. In addition they 
gave valuable rings to all worthies connected with the courts 
and to their friends, and to some persons they gave liveries of 
cloth. The effective customs required that they thus pay out 
at least 400 marks (of uncertain value, but probably one mark 
equaled 24 pound silver in the 12th century. Of indefinitely 
greater value than 26624 pounds today). But the whole busi- 
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ness was easily worth the expense. The wide publicity put his 
name in all men’s mouths; his law practice flourished with 
accelerated tempo; the serjeants up to the 19th century had 
a monopoly of the practice in the Common Pleas court, were 
suable only in that court, and were alone eligible to judgeships. 
They were often made itinerant justices, fines were levied 
before them, frequently they attended Parliament on courtesy, 
and there questions of law and law reform would be referred 
to them by the Parliament or the King’s Council. They were 
made triers of petitions presented to the Parliament. They 
were most distinguished subjects, representing the majesty and 
dignity of the law; all doors were open to them. 

But not all the benefits were speculative and future; imme- 
diately they repaired to Saint Paul’s cathedral where each was 
allotted a pillar, after offerings made at several shrines there, 
and at this pillar he subsequently received and counseled 
clients; he “could be seen” there at stated times. Report says 
that the serjeants quickly recouped their enormous expendi- 
tures and accumulated great wealth. Chaucer paints a picture 
of one in his Canterbury Tales: 

A serjeant of the law wary and wise, 

Who'd often gone to Paul’s walk to advise, 

There was also, compact of excellence, 

Discreet he was and of great reverence; 

At least he seemed so his words were so wise. 

Often he sat as justice in assize 

By patent or commission from the crown; 

Because of learning and his high renown 

He took large fees and many robes could own. 

All was fee simple to him, in effect, 

Wherefore his claims could never be suspect. 

Nowhere a man so busy of his clas, 

And yet he seemed much busier than he was. 

All cases and all judgments could he cite 

That from King William’s time were apposite. 

And he could draw a contract so explicit 
Not any man could fault therefrom elicit; 
And every statute he’d verbatim quote. . . . 








170 LAW JOURNAL — MARCH, I94I 


Chaucer wrote this around 1390, about the time that Fortescue 
seems to have had in mind when describing the ceremony. 

We may add that the serjeant could also practice in any 
other court, before the Chancellor, and in the King’s Council. 
He dealt directly with a client; he could be engaged by the 
client or his attorney for a fixed period, if desired. His fees 
were paid in liveries or otherwise, and retainers were permitted, 
for in his favor the statutes forbidding maintenance and the 
giving of liveries were relaxed. 

When a judgeship became vacant, the King by Letters 
Patent appointed a serjeant; the Chancellor came into the 
court, the Master of the Rolls administered the oath, the 
serjeant swore upon the Bible, the Chancellor delivered to him 
the Letters Patent, and the Lord Chief Justice assigned to him 
a place upon the bench, which he retained permanently there- 
after. No spectacular ceremonial, this. 

The institution of the Order of the Coif and the rank of 
serjeant-at-law flourished right down to the Judicature Act of 
1873-1875, which made provision for their gradual extinction. 


THE LAwyYER AND THE Inns’ 


We find the first definite plan of legal education in the 
writings of Sir John Fortescue, about the middle of the 15th 
century. Sir John was an official of Henry VI, the last of the 
Lancaster kings, and shared all the sorrow of that dismal 
period. He went into exile in France with the royal family, 
returning after Edward IV had fought his way to the throne. 
After swearing allegiance he was made an official in the Yorkist 
regime, and lived on to a happy and indefinite old age. For- 
tescue’s writings mark him as an able student of law and 
government; we are indebted to one of his books, “De Laudi- 

® Hotpswortu, Vol. Il, pp. 493-509; DucpaLe, passim; BLackHaM, 
Tue Story oF THE TEMPLE, Gray’s aND LincoLn’s Inns (intimately and 
pleasingly written by a physician-soldier-barrister with offices in the Middle 
temple today); Wituiamson, THE History oF THE TEMPLE; BarTon, 


BenuaM anp Watt, THE Srory oF our Inns or Court; Lortisz, INNs oF 
Court anp CHANCERY; BELLoT, Gray’s INN AND LincoLn’s INN. 
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bus Legum Angliae,” for our first account of the Inns of Court. 
He tells us there were four of these institutions similarly 
organized and conducted, existing solely for the teaching of 
the common law and some cultural studies, and recognized by 
Fortescue, Coke and Selden as a legal University, on the same 
footing as Oxford and Cambridge. Each might be called a 
college. Here the students lived and pursued their studies 
normally through twelve terms (three years). This first view 
shows us the same Inns in the same location as today, and the 
traveler may now roam about in the grounds and buildings of 
the Middle Temple and the Inner Temple, stretching below 
Fleet Street down to the Thames Embankment, exactly as he 
could in Sir John’s day. He may wander through the spacious 
grounds and buildings of Lincoln’s Inn just off Chancery Lane, 
and he may do likewise in Gray’s Inn, north of High Holborn, 
now as then. They were all probably there in these same places 
in the palmy days of Edward III in the third quarter of the 
14th century. Certainly Fortescue was not describing anything 
recent, but he did not know the beginnings; nor did the lawyers 
of the next century know anything of the origins of the Inns. 
Many guesses have been made since those times, but Fortescue 
accepted them, and so should we, as “going concerns.” 

We have the records made by the Inns themselves, and 
they run unbrokenly from then on. Lincoln’s Inn records, the 
oldest, begin in 1422, and all of them contain the vestigia of 
a previous existence. These records are the “Black Books” of 
Lincoln’s Inn, the “Pension Books” of Gray’s Inn, the “Bench 
Book” edited by Ingpen, of the Middle Temple Inn, and the 
“Calendar of Inner Temple Records.” The business meetings 
of the members of each Inn were held at intervals, and were 
designated in Lincoln’s Inn the “Council,” in Gray’s Inn the 
“Pension,” and in the two Temples the “Parliament.” We 
learn here of certain smaller or subsidiary Inns, called Inns 
of Chancery, attached to the Inns of Court and subject to some 
kind of supervision. They were located in the vicinity of the 
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supervisory Inns, and in Fortescue’s time were as follows: 
attached to Lincoln’s Inn were Thavy’s and Furnival’s Inns of 
Chancery; to Gray’s Inn, Staple and Barnard; to Middle 
Temple, New and Strand; to the Inner Temple, Clifford, 
Clements and Lyon. 

Each of the Inns housed around 200 students and the Inn 
of Chancery around 100. The “curriculum” of studies included 
the law of England (the Civil and the Canon Law were taught 
at Oxford and Cambridge), history, music, scripture, dancing 
and other “‘noblemen’s pastime, as in the King’s House.” These 
were not cheap schools and were attended mainly by the sons 
of noblemen. Many of the students had no intention of ever 
practicing law. They expected to become owners of estates, 
officers of government or leaders of opinion in their counties, 
and in all of these responsibilities a knowledge of the common 
law would be useful, perhaps indispensable. Further, the close 
association of such young men would develop a country-wide 
“camaraderie,” and a degree of culture and character which 
would add immeasurably to British nationality and coherence. 

The Inn of Court sent down Readers to its Inns of Chan- 
cery, and at times received students from them, but we are too 
ignorant to particularize, and they have left no records. How- 
ever, we do know that they were educational institutions but 
that they could not “call” to the Bar. Generally speaking they 
were incomplete and ineffective except in their collegiate or 
associational opportunities. 

A most illuminating account of the Inns of Court at their 
“golden age,” as it is usually called, comes down to us about 
1535 from a report made to Henry VIII by Messieurs Bacon, 
Denton and Cary. This report seems to present them as they 
had been for a long time. Fortescue’s account in “De Laudibus 
Legum Angliae” and this report, supplementing and reenforc- 
ing each other, give us a bright picture. 

Each Inn was governed by a group of its oldest members 
called Benchers. This group was self-perpetuating, selecting 
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the most ancient of the members when a vacancy occurred. 
Annually the Benchers selected a presiding officer and a finan- 
cial staff, who were responsible for the management and who 
reported to the Benchers at any meetings that might be called. 
These Benchers also selected each year a Reader from the 
oldest and most experienced members, who organized and 
conducted the educational program. The Inn had many house- 
keeping problems and much office management and conse- 
quently employed a staff of paid employees. 

Each Inn was a self-governing entity in theory and, with 
slight and occasional exceptions, in practice. Sometimes the 
Privy Council or the Chancellor sought to curb or direct certain 
activities of the Inn, and ordinarily such invasions of autonomy 
were accepted without vociferous protest, but were ingeniously 
evaded and soon forgotten, and everything went on as before. 
The Inn was rightfully and admittedly subject to “visitation” 
by the judges (not the Courts) but they rarely intervened. 
Such regulations as the Inn observed were “customary”; no 
code existed, no act of Parliament touched this independent 
institution, which had the sole and exclusive function of pre- 
scribing and controlling all matters pertaining to the education 
and the “call” of the barrister and to the supervision of his 
professional conduct. And so they have continued through the 
centuries—little islets of independent power in the midst of 
the greatest Empire the world has ever seen, utterly unaf- 
fected in their autonomy by the swirl of modern politics, 
industry or social revolutions. 

The membership of an Inn included various elements; 
there were the Benchers mentioned above; there were “Utter 
Barristers,” who were members of the professional bar resident 
in the Inn. When the educational exercises were in progress 
they sat upon the outer or “utter” benches and pleaded and 
argued at the call of the Reader. The students were the “Inner 
Barristers” sitting on the inner benches. During the educational 
sessions they sat by twos with each utter barrister selected by 











174 LAW JOURNAL — MARCH, I94I 


the Reader to conduct the discussion. Two of them recited “by 
heart” the pleadings in Law French in the moot cases, one as 
plaintiff and the other as defendant. 

All of the members thus far mentioned actively participated 
in the domestic and educational life of the Inn and carried the 
responsibility. However, there were others living in the Inn 
even up through the 16th and 17 centuries, who were there 
rather by sufferance. Among them were professional attorneys, 
who were not students or participating members, apparently 
there because they liked the environment. There were also 
clerks of the courts, living in the Inn and pursuing there the 
study of the law. These clerks and sometimes the inner bar- 
risters acted as attorneys at law in the courts. 

In those times there was no sharp cleavage between the 
education and the practice of the attorneys and the barristers, 
but segregation became more and more strongly indicated, and 
we shall see it effective a century and a half after Henry VIII’s 
committee made their report on the Inns of Court. Their place 
in the juridical and political economy of England was so secure 
that even that powerful Tudor monarch could find no excuse 
for interference. 

Law study was the serious business of the Inn. Through 
the Term Times and through the Vacations the work went on. 
The Reader selected a statute that lent itself readily to discus- 
sion; he lectured about what it did or did not cover, and what 
advantages and disadvantages accrued from it, making a long 
reach into the past for precedents, and presenting a thorough 
comparative and analytical study. Then an utter barrister 
endeavored to show the Reader’s argument unsound in impor- 
tant particulars. In order of age the other utter barristers 
declared their views; the Reader came in for rebuttal, followed 
by judges and serjeants who might be present, with their views. 
Then one of the younger utter barristers raised another ques- 
tion about the lecture, and the same debate procedure was 
pursued. This ended the “reading” for the day, usually con- 
suming about two hours. 
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After dinner cases put at the Reader’s table were argued 
throughout the dining hall, where every member of the Inn 
was required to be present. And every night after supper and 
every fasting day after six o’clock, the Reader and the Benchers 
discussed cases put by the utter barristers. Afterwards they 
held a “Moot,” at which the Benchers were judges and two 
utter and two inner barristers were counsel, the pleadings being 
recited in Law French. 

In the Inns of Chancery the same educational procedure 
was followed, so far as we know, the Reader there being one 
of the utter barristers of the supervising Inn, sent down by the 
Benchers for that purpose. In this way was produced the lawyer 
who made the common law a system of case law, and who made 
the Year Books. The mootings made him skilled in argument, 
the readings taught him to analyze, synthesize, and speculate 
about the theories upon which statutes were built. This system 
made men pleaders, trained them into advocates, and ended 
by making them judges.” 


BarRISTERS AND ATTORNEYS" 


Since at least 1300 a legal difference between barristers and 
attorneys has been recognized, reaching distinct cleavage around 
1700. Primarily the court ,has had control over the attorney 
but not over the barrister. The attorney was always the officer 
of the court, and closely associated with its prothonotaries, 
cursitors and clerks; the barrister knew no authority but his 
Inn. Generally the attorney, by the orders of the judges, must 
before admission have served five years as a common solicitor 
or clerk to a judge, serjeant, attorney at law, or to a clerk of 
one of the courts of common law. The attorney, the clerk and 
the student who wished to become an attorney were often found 
as students in the Inns, partaking of the same training as the 
future barrister. But this was all changed by the latter part of 


20 HoLpsworTH, Vol. IV, pp. 261-272. 
1 Ho.psworTtu, Vol. VI, pp. 431-481; XII id., pp. 75-76; BLackHam, 
Op. cit. supra, p. 190. 
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the 17th century, and such students were first relegated to the 
Inns of Chancery. These presently becoming decadent as edu- 
cational institutions, the attorneys and students used them as 
hostels only, and acquired their education “practically.” 

The nature of the legal work done by the two branches of 
the profession was increasingly different, and even as early as 
1614 the benchers of the Inns go on record with this: “There 
ought always to be preserved a difference between a Counselor 
at Law (barrister) which is the principal person next unto the 
Serjeants and judges in administration of justice, and Attorneys 
and Solicitors, which are but ministerial persons and of an 
inferior nature.” | 

This growing distinction left certain areas of practice open, 
and these came to be filled by clerks of court who looked after 
much of the pleading, which had now become written, in the 
clerks’ offices; the conveyancing (drawing and using in practice 
the forms effective in land transactions and in mercantile busi- 
ness) was done by attorneys, barristers and a special class of 
conveyancers. Gradually, because of the nature of their work, 
the pleaders and conveyancers became merged with the 
barristers. 

The solicitors who grew up in the newer courts of the 16th 
and 17th centuries—the Court of Requests, the Star Cham- 
ber Court, and the rapidly expanding Court of Chancery— 
became more and more like attorneys, and so after 1750 these 
two make one profession. The proctors in the Admiralty Court 
consolidated with solicitors and attorneys in 1857, and the 
Scrivener’s Guild, after a desperate judicial struggle with the 
attorneys and solicitors to force them into the Guild if they 
continued to do the scrivener’s business, failed in the litigation 
and the Guild died, most of the scriveners being absorbed into 
the legal profession. By the Judicature Act of 1873-1875, all 
distinctions are merged and we have today one great branch 
of the legal profession called solicitors and another called bar- 
risters, and there are no others practicing law in England. 
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Ancient custom rules the latter and the acts of Parliament and 
the courts the former. 


THE Inns CEASE TO EpucATE”™ 


The program of legal education described above was ardu- 
ous for the students and placed a heavy and continuous obliga- 
tion on the lawyers of the Inns, to whom it doubtless became 
irksome. The system grew up and came to its preeminence in 
an age without printing, and when printed law reports and law 
books began to be plentiful, in the middle of the 16th century 
and afterwards, the system declined. Slowly to be sure, and 
with occasional recalcitrance, the Inns relaxed the teaching until 
by 1700 they were no longer a “Law University,” as Fortescue, 
Coke and Selden had proudly called them. The Inns from that 
period have steadily built their libraries until each now has a 
distinguished collection of law books, and the libraries through 
this long period have more and more become the scene of the 
student’s efforts. The rapidly expanding law business in the 
spacious days of Elizabeth, the great commercial and industrial 
prosperity growing out of the empire of the seas which Britain 
developed in the 17th century meant a busy bar, and when 
supplemented by printing, meant a new era in law study. The 
student could read books, sit in on the courts of justice, mingle 
with lawyers in chambers ‘and on circuit; he rebelled at the 
grinding procedure of the Inns; he avoided moots, “cut the 
classes,” and reduced.the old learning techniques to “hocus 
pocus” with the connivance of everybody in the Inn. Further, 
the constitutional upheavals in the reigns of James I and 
Charles I, the Great Rebellion, the era of Cromwellian dicta- 
torship—all bred unrest, uncertainty, and a moving spirit of 
change, and by 1700 the Inn as a law school had collapsed. And 
they never revived the old system. It had flourished for around 
three centuries, and everybody interested in legal education 
joined in the chorus “Requiescat in pace.” What took its place? 


12 Ho_pswortu, Vol. VI, pp. 481-493; XII id., pp. 14-46; RocEeR 
Nortn, Lives or THE Nortus, Vol. 1; DuGpae, pp. 300-320. 
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OFFICE TRAINING” 


Various lawyers have left on record their recommendations 
for a program during the century and a half after the failure 
of the Inns. Sir Matthew Hale in his preface to Rolle’s 
Abridgment gave valuable advice; Phillips in his book “Direc- 
tions for the Study of the Law” gave sound guidance; but 
Roger North in his “Discourse on the Study of the Laws” gave 
the most complete “course.” Written about 1700 but not pub- 
lished until 1824, it is possibly a report of the best practice of 
his time, and so may be set out here as known to the students 
of his time. He classified his directions into 


CoursE Alps 
Littleton Terms of the Law 
Perkins Diversity of Courts 
Old Tenures, and Doctor and Student 
Plowden Fitzherbert’s Natura Brevium 


Cases temp. Hen. VII 
Keilway 


Leonard 


Coke’s Reports 
Dyer 

Moor 

Crook 

Palmer 


Crompton’s Jurisdiction of Courts 
Staunford’s Pleas of the Crown 


Coke’s Jurisdiction of Courts 
Coke’s Pleas of the Crown 
Coke’s Commentary on Magna Carta 


Petit Brook 


Coke on Littleton 
Bracton 

Britton 

Fleta 

Glanville 


These the student must read, commonplace, report and discuss. 

Holdsworth’s comments on this self-study of law are 
caustic: “The student could become a competent English law- 
yer but he would probably learn little else than the rules of 
English law. And, knowing little else, he would naturally be 


18 HotpswortuH, Vol. VI, pp. 493-499; XII id., pp. 77-91; Nortu, 
DiscourRsE ON THE STUDY OF THE Laws. For Blackstone’s career, see Houps- 
worTH, Vol. XII, pp. 91-101, 702-737 and Appendix, pp. 745-754; I Bt. 
Comm. **1-37, and see Sharswood’s note *37. 
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wholly destitute of any power to criticise what he knew. . . . 
This was one of the causes of that complacent assurance of the 
excellence of English institutions and English law which char- 
acterized the lawyers of the 18th century, and found its literary 
expression in Blackstone’s Commentaries.””* 

Blackstone attempted to establish the teaching of English 
law at Oxford, but little was accomplished at the time. Out 
of his lectures he produced a law book which soon appeared in 
every part of the English-speaking world. But all the efforts 
to put law study on a lecture basis, in the Universities or in 
London, were given cold recognition by the lawyers of the 
19th century. Cairns thought the training in chambers primary, 
the lecture and examination quite secondary. Lord Bowen 
showed that even in the century following Blackstone law-office 
training prevailed. Dicey, in assuming the professorship of 
law at Oxford in 1883, said “If the question whether English 
law can be taught at the Universities could be submitted in the 
form of a case to a body of eminent counsel, there is no doubt 
whatever as to what would be their answer. They would reply 
with unanimity and without hesitation that English law must 
be learned and cannot be taught, and that the only places where 
it can be learned are the law courts and chambers.” So far as 
the Inns of Court were concerned during this long period, they 
had let down all standards of excellence and “called” to the 
Bar if the student had merely eaten a few dinners in each term 
for the required period of “residence.” Whatever else the Inns 
may have been, they were in no sense a “legal university.” 


Tue ATTORNEYS ORGANIZE” 


The barristers from the beginning have been organized in 
the Inns of Court. The solicitors are today organized in the 
Law Society. Prior to the 18th century the attorneys at one 
period had enjoyed some of the privileges and facilities of the 
Inns. Then for a period their status in the Inns was shifting 


** Ho_psworTH, Vol. VI, p. 498. 
*® Hotpsworth, Vol. XII, pp. 51-77. 
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and uncertain; next they were consigned to the decaying Inns 
of Chancery, which had never been competent to “call” to the 
Bar. The need of healthy and rugged organization to protect, 
promote and control the attorneys was urgently felt in the 18th 
century; acts of Parliament attempted to regulate them through 
the courts, on the ground that they were officers of the courts, 
and the courts made numerous regulatory orders. This was not 
enough; the courts were not always vigilant, their energies 
were otherwise expended. Some voluntary association of the 
attorneys seemed to promise better protection to attorney and 
client and wiser discipline. Accordingly, they organized “The 
Society of Gentlemen Practisers in the Courts of Law and 
Equity” about 1730. It probably never had more than 200 
members, but it was stimulating and effective. The name was 
changed in 1800 to “The Law Society.” 

A new Society was formed in 1831 with its own new 
building in Chancery Lane, proposing a more ambitious pro- 
gram. In 1832 the two Societies consolidated under the name 
“The Society of Attorneys, Solicitors, Proctors and others not 
being Barristers, practising in the Courts of Law and Equity of 
the United Kingdom.” In 1837 the name was pruned into 
“The Incorporated Law Society of the United Kingdom,” and 
in 1903 it got its present name, “The Law Society.””* Its efforts 
have been devoted to encouraging industry and capacity and 
high standards of conduct, and to upholding the rights and 
privileges of the lawyers as one of the great professions in the 
modern state. Holdsworth makes illuminating comments 
thereon: “In fact neither the rules made by the legislature nor 
the rules made by the courts were by themselves sufficient to 
provide an effective organization and discipline for this branch 
of the legal profession. They were not sufficient because there 
was no organized body whose business it was to see that the 
statutory rules were observed, and to set in motion the 


machinery of the courts.” 


18 Harspury’s Laws or ENGLAND, Vol. 18, pp. 835-920; 26 id., pp. 793 
et seg.; 25 COMPLETE STATUTES OF ENGLAND, pp. 793-859; 29 id., pp. 799 
et seg., Act of 1936. (Vol. 25 contains the Act of 1932.) 

17 HoLpsworTH, Vol. XII, p. 62. 

















ENGLISH LAWYERS AND LAW SCHOOLS 181 
Law as IT Is PRacTICED IN ENGLAND’ 


In America a lawyer may be admitted to practice in any 
court. He deals with any client directly, consults and advises 
in any business, and may by himself take the client’s case from 
the first conference with the client and the first pleading 
through all the courts of his state and then over into the 
Federal system. He has the right of audience as a lawyer. But 
it is not so in England. 

In order to understand how the practice of the law is car- 
ried on there today, we must keep in mind that England’s legal 
profession is divided into two great branches, barristers and 
solicitors. The solicitor has a practical monopoly of the deal- 
ings with clients; with rare exceptions he is the sole legal 
adviser in non-litigious matters, such as company and corpora- 
tion business, industrial and financial matters, family and estate 
matters and the multitude of other subjects which stir the 
individual to seek legal advice. His fees in such matters are 
fixed by a statutory commission and he may sue if necessary to 
recover them. Generally speaking, the solicitor is liable for 
negligence, can bind his client within the scope of his authority, 
and is protected by the rule of “confidential communications.” 
For professional misconduct he may be disbarred, i.e., struck 
off the roll of solicitors by the Master of the Rolls, upon 
sufficient showing by the disciplinary committee of the Law 
Society. 

In litigious business the solicitor deals with the lay client, 
and here his fees are fixed by their agreement. He makes a 
preliminary study of the case, handles efforts at compromise, 
and interviews people and prospective witnesses, organizes all 
the facts and testimony available and attends to all matters 
preliminary to litigation. This information is embodied in a 
document known as a “brief.” The solicitor is now ready to 
confer with a barrister, who must at this stage be retained to 


18 Jenks, THE Book or Enc.iisH Law, pp. 78-88; 25 ComMPLETE 
STATUTES OF ENGLAND, pp. 793 ef s¢g.; BLACKHAM, OP. cit. supra, Ch. 23. 
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attend to all phases of the litigation, and in this conference it 
is to be assumed that all matters of strategy are thoroughly 
discussed. Only the barrister except in some inferior courts has 
the right of “audience” in court and the solicitor from this point 
on will work through the barrister. In reality the barrister is 
the solicitor’s agent, or the solicitor is the barrister’s client, and 
is responsible for the barrister’s fees. The solicitor has no stand- 
ing in court and the whole conduct of the litigation when once 
the case becomes of record is the business of the barrister 
through the court of first instance and on appeal. The original 
client of the solicitor, who furnishes the business, of course pays 
the solicitor and all fees and expenses connected therewith; but 
the barrister will scarcely see him except in court. It is also to 
be assumed that the solicitor on occasion and by permission may 
see the judge in chambers to emphasize the need of certain 
remedies or procedures, such as injunction. 

The barrister has little business except as it comes through 
the solicitor; he may of course do work for another barrister, 
and is freely open to all the conveyancing which comes in. But 
his appearance in court, which is his “grand” business, can come 
only through employment by a solicitor, and he may wait long 
for his first “brief.” The barrister cannot advertise himself, 
but his clerk can cultivate the solicitor’s clerks, and perhaps at 
luncheon and other places where clerks may see each other 
much business can be controlled through the fine art of sug- 
gestion. Indeed the clerk is an unsung hero in many a bar- 
rister’s career. 

There is no public Roll of Barristers and he is not required 
to register; he is “called” by his Inn, and thereby becomes a 
member of the “Bar of the Inn,” and ipso facto is entitled to 
audience in the courts. He always remains a member of his 
Inn. The four Inns cooperate in setting up the “General Coun- 
cil of the Bar,” which has the right to take disciplinary action 
concerning a member of the profession of barrister; disbarment 
is in the power of the Inn. No court approval or record is 
made in such cases. 
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It is an interesting fact that barristers have offices only in 
London, while the solicitor may be found in any place in 
England. 

There is yet one other practitioner who must be mentioned, 
the King’s Counsel or “K. C.””® When a barrister feels that 
he has a sufficient reputation earned usually in a long and 
successful practice, and wishes to escape the irritations and 
hardships of the general practice and accept only special cases 
of great promise in reputation or money or both, he requests 
the Chancellor for designation as King’s Counsel. The King 
thereupon issues Letters Patent conferring the rank, and in the 
language of the profession he “takes silk,” that is, he now puts 
on a silk robe instead of the stuff gown he wore as barrister. 
He is now spoken of as a “Silk,” The rank is really a name, 
not a status; it is doubtful whether it carries any obligation to 
the King in these times, and the K. C. is free to practice as he 
likes. Preferment and income are still hazardous; the law 
practice is a personal matter beyond almost all other lines of 
endeavor, and the new Silk may find that he overestimated 
himself in assuming a rank which normally entitles the holder 
to big cases and large fees. He takes this chance. In a way, 
he is the present day successor to the “Serjeant-at-Law,” now 
extinct. 


Present-Day Lecat EpucaTIon In ENGLAND” 


The Law Society expressed its dissatisfaction with the office 
training regime by establishing about 1830 lecture courses in 
common law, equity and conveyancing and obtained from the 
judges an order requiring examination of candidates for the 
profession of solicitor. Twenty years later the Inns of Court 
introduced lectures and examinations for prospective barristers. 
The universities of England have established lecture courses 
that are accredited by the Law Society and the Inns of Court, 


1° BLACKHAM, OP. Cit. supra, pp. 194 et seg. 
20 Bulletin: Comsolidated Regulations of the Inns of Court (The Law 
Society, London) ; 11 Hatspury’s Laws or ENGLAND, pp. 357 ef seq. 
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but both require a final examination of all applicants no matter 
where they may have learned law. Let us glance at the educa- 
tional systems of these two admitting authorities as they are in 
operation today. 


The Inns of Court 


The Inns act together through a joint committee called the 
Council of Legal Education, and have promulgated “Consoli- 
dated Regulations” governing the admission of students, the 
mode of keeping terms, the education and examination of 
students, the calling to the Bar of the Inn, and certificates to 
practice under the Bar. For admission to an Inn the student 
must have the equivalent of college entrance requirements. He 
must not be connected with a multitude of livelihood or occa- 
sional activities enumerated at great length in the statement 
which he subscribes under oath, and when he is “called” he 
must take oath again that he has not been engaged in them and 
as a barrister will not do so. These are most searching oaths to 
assure the “purity” of the barrister and his complete devotion 
to the profession—“The Law is a jealous mistress”! 

The student must keep twelve terms—three years—by 
dining in the Hall of the Inn six evenings of each term; he 
must come before “grace” and stay until the concluding “grace” 
is over; this dining together will develop sociability and ease 
of manner—most useful in the lawyer’s profession. This is a 
survival of the collegiate character of the Inns in the “Golden 
Age” when they had readings and discussions and moots and 
quizzes. If the student is concurrently a law student at a uni- 
versity three dinners per term are enough. The term is a period 
of about three weeks, and the Call night in each term is at the 
end of fifteen days. In 1938-1939, the terms fixed by the Inns 
were: Michaelmas, Nov. 2 to 23, Call night Nov. 17; Hilary, 
Jan. 11 to 31, Call night Jan. 26; Easter, April 18 to May 15, 
Call night May 3; and Trinity, June 6 to 26, Call night 
June 21. 

The Inns provide a law school but attendance is not com- 
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pulsory; all must take the same final examination submitted by 
the Council on Legal Education. Students are encouraged to 
read in the chambers of a barrister or a pleader, but such office 
training is not required. 

The Call is an ancient formal ceremony in the Hall of the 
Inn, beginning in the dining hall at dinner, and then moving 
about in the building to special rooms for special functions, of 
which refreshments are an indispensable part. By this time the 
candidates are properly “charged” with their responsibilities as 
barristers. The student must be twenty-one years of age, must 
have paid all fees (around 180 pounds), passed all examina- 
tions, and his name must have been “screened” or posted in all 
four of the Inns. After the call he is a barrister, and when he 
goes into court the judges recognize him with a smile or a nod 
—no formality. If an Inn refuses to call a student he may 
appeal to the judges of the High Court as a body, not to 
the court. 

The Inns are not corporations; Parliament never legislates 
about them, the courts exercise no control, the judges (who are 
all members of the Inns) have a mild visitorial supervision; 
their own rules are not rules of law but merely matters of 
“etiquette.” 

If a solicitor should desjre to become a barrister he may do 
so after his name is removed from the Roll, and has withdrawn 
from his former associates in the practice and met the examina- 
tion requirements. The Inns insist upon high character in the 
barrister, as in the student. 


The Law Society™ 


This is incorporated and its powers and duties have been 
the subjects of many acts of Parliament since 1839, but all were 
compressed into one general Act in 1932. The regulations for 
admission of solicitors to practice provide generally for a pre- 
liminary education equal to college entrance requirements, 


21 See generally CompLeTE STaTUTES OF ENGLAND, pp. 793 e¢ seg; Law 
Society BuLLETIN; JENKs, THE Book or ENGLIsH Law, pp. 84-88. 
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practically the same as demanded by the Inns, and both have 
approved lists of colleges in Great Britain and Ireland whose 
requirements are adequate. The-legal training for solicitor is 
more exacting than that for barrister; he must enter into 
Articles of Clerkship in the office of a solicitor for three or five 
years, depending upon the conditions, and must spend all of 
his time in such apprenticeship except that taken for the study 
of law. Office training and law study must go hand in hand, 
the theoretical and the practical supplementing each other. 

He is required to be in attendance at an approved school 
of law for at least one year, which by the Law Society’s rules 
is distributed into three terms—Autumn, Spring and Summer 
—extending from the end of September to the end of June. 
These terms are not to be confused with the terms of the Inns 
or of the courts. The Law Society conducts a law school during 
these three terms, but does not require attendance therein. Two 
examinations are required, one preliminary, sometime during 
the period of study, and the other final, for admission to the 
practice. 

The certificate of admission, given by the Law Society, is 
registered with the Master of the Rolls, and entitles the holder 
to practice for one year; at the end of each year the solicitor 
must make a showing and pay a fee for renewal for the next 
year. On the records he is known as a “Solicitor of the Supreme 
Court.” 

e e ® 

In retrospect we can see the education of the English bar- 
rister falling into three periods. In the first, from 1300 to the 
17th century, the Inns of Court were “legal Universities” of 
surpassing excellence. There was a collegiate life, law teaching 
by bench and bar, moots and discussions, a most serious educa- 
tional program in which lawyers, judges and students all felt 
the inspiration of a common purpose. This spirit and system 
were coextensive with the Year Book period, and the Inns 
reached their “Golden Age” when Tudor times were at their 
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zenith. After a period of vacillation, the Inns ceased to be an 
educational institution, and remained inert from the middle of 
the 17th century until the middle of the 19th. For the last 
100 years educational opportunities have been presented by the 
Inns, optional in their provisions. The libraries of the Inns are 
large and have been carefully selected. Collegiate life is 
required only so far as it can be had by “dining in Hall” a 
few evenings each term. If a student of one of the Inns should 
be concurrently studying at Cambridge, say, he need “dine in 
Hall” only three times a term, and this is made as easy as 
possible. He can run down to London for an evening dinner 
on Friday, Saturday and Sunday and liquidate this obligation 
in one trip. To state this rule shows that there is nothing 
substantial in it; it is purely formal. The only control exer- 
cised by the Inns is through the examinations and Call. There 
can of course be much social and educational stimulus in the 
Inns today, but it is optional, not a required training. The 
students in large number read in the chambers of barristers.” 

The training of the solicitor or attorney through the ages 
has also experienced many vicissitudes. For a long period he 
was welcomed as a student by the Inns of Court and Chancery, 
but this association came to seem anomalous, since the Inns 
managed themselves and the courts regulated the attorneys, 
solicitors and proctors. It finally developed upon the prac- 
titioners to set up for themselves a society which has had fre- 
quent changes of name and varying degrees of control. Today 
the Law Society manages the legal education of the solicitor 
in a much more positive fashion than does the Inn that of the 
barrister. 

But neither approaches the standards of educational require- 
ment and accomplishment of the law schools with which we 
are familiar in the United States. Comparable student training 
is found in large part at Oxford and Cambridge and the Uni- 
versity of London, and in Dublin and Edinburgh. The Inns 
and the Law Society of today do not exhibit a trace of the power 
and efficacy of the Inns of Elizabeth’s day. 


22 JENKS, OP. cit., supra; BLACKBURN, OP. Cit., supra. 
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In our American common law we inherited a profound 
mistrust of military rule. England did not have a standing 
army of consequence until the eighteenth century. The at- 
tempts of the Stuart kings to maintain one created a suspicion 
that the purpose of such an army was to enable a ruler to gain 
and hold absolute power. Moreover, the common-law doctrine 
of the supremacy of the law, which subjected officials and 
governmental agencies to the liabilities of everyday men and 
scrutinized all official action to hold it within its legally 
appointed limits, applied also to the armed forces of the crown 
and denied to them any special status differing from the legal 
position of any one else. In America, the faith in a militia, in 
the ability of the men of the neighborhood, with their hunting 
weapons, to turn out upon an alarm and repel invasion, or to 
obey a summons and volunteer and with the officers of their 
own choosing form themselves into an effective army for the 
defense of their country, was strong down to the end of the 
last century and is testified to by the provisions as to the right 
to bear arms in both federal and state constitutions. Hence to 
our law an army has seemed something anomalous and the 
historical reasons which have led to a bad adjustment between 
law and administration have led to an equally bad adjustment 
between law and exercise of military authority. 

Another source of difficulty has been the jealousy of 
agencies of the federal government on the part of states which 

+ Harvard Law School, class of 1941; Second Lieutenant, Infantry- 
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existed in parts of the country after the Civil War and led to 
indictment of officers of the United States army more than once 
in state courts for matters of discipline legitimately done which 
for some reason roused animosities in a neighborhood. Ex- 
treme insistence on the subjection of the military to the ordi- 
nary law of the land was often the cause of needless friction 
until the last war, in which sectional and local lines were not 
drawn, made the civil authorities less captious and the military 
authorities less sensitive. With the passing of pioneer habits 
of non-cooperation and the rise of ideas of general government 
and local government working together toward common ends 
instead of working independently each toward its own ends, 
the strained relations between the law and the military are not 
likely to recur. But the frame of mind behind them, to the 
extent that it represents a received tradition of common-law 
thinking, is by no means wholly bad. As part of the general 
attitude of the common law toward arbitrary and unreasonable 
exercise of powers of any sort by any one, it has a real place in 
the Anglo-American system. 

On the other hand, the rise of new methods of warfare, the 
replacing of volunteer armies by nations in arms, the effect of 
economic unification, of modern methods of large scale manu- 
facture and rapid transportation, and of wars as economic 
struggles in which whole peoples, not merely their standing 
armies, are engaged, have so altered the conditions in which our 
inherited ideas as to the relations of the civil and the military 
authorities must function that legislation or judicial adjustment 
or both are likely to become necessary, exactly as we are having 
to learn to adjust our inherited common-law ideas to the rise of 
administrative agencies. 

But before this work of legislation and adjustment can go 
on we must know exactly what it is with which we must deal. 
We need to know precisely the old law and the mischief before 
we essay the remedy. Mr. Miller’s sketch shows us what we 
know and what is still vague as to the existing law. Such studies 
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must be the foundation of any program of making our agencies 
of defense more efficient by freeing them from unnecessarily 
hampering interference from over-zealous local legal 
authorities. 


RELATION OF MILITARY TO CIVIL AND ADMIN- 
ISTRATIVE TRIBUNALS IN TIME OF WAR 


At the moment of this writing, the United States of America 
is perilously close to Armageddon, and the cross-roads leading 
to War and Peace. An examination of what is, or what should 
be, the relation of military to civil and administrative tribunals 
in this country in time of war is not inapropos at this time. 

This paper considers some of the problems raised when 
there is impairment or obliteration of the normal functions of 
civil and administrative tribunals by the carrying on of insur- 
rection or warfare in or near the territories normally served. 
Cases arising under such conditions involve questions of the 
conflict between the constitutional rights of indictment, trial by 
jury, freedom from summary arrest, etc., on the one hand, and 
on the other, the military power of the federal government, 
especially as it involves the arrest and imprisonment of civilians 
by the military in the course of carrying on war or suppressing 
insurrection. 

There is little authority on the problem, since happily the 
domestic territory of this nation has not often been a theatre of 
war or insurrection. Such federal authority as exists is confined 
almost exclusively to cases arising during and immediately 
following the Civil War. Cases in state courts have arisen more 
often under declarations of martial rule in connection with 
violent strikes and local insurrections. While the latter source 
of case authority is far more abundant than the former, several 
reasons (apart from the fact that one is state and the other 
federal domain) may be advanced why these latter cases are 
not binding precedent, why they are not “on all fours,” or 
oftentimes, not even in point; and these same reasons may be 
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advanced as justification for making a distinction between 
“martial rule” and “martial law.”” 

In time of war the will of the entire nation is bent on pro- 
ducing a successful conclusion of the conflict, and the interests 
of all citizens transcend state lines—sliter, however, in time 
of peace. The declaration of war is an indication of a genuine 
national emergency; the proclamation of martial rule by a 
governor has often been nothing more than local political 
intrigue.” When a governor declares martial rule the civil 
courts are usually functioning in some part of the state; this is 
not so likely to be the case in time of war where martial law has 
been established. Finally, the constitutional problems may be 
different: thus, the Constitution of the United States, Art. I, sec. 
9 provides that “The privilege of the writ of habeas corpus 
shall not be suspended, unless when in cases of Rebellion or 
Invasion the public safety may require it.”” Some state constitu- 
tions have copied the clause bodily; others say habeas corpus 
shall never be suspended; still others are entirely silent on this 
score.” Again, some state constitutions give the Executive the 
power to declare martial rule; but only Congress can constitu- 
tionally declare war.* As Mr. Justice Sanner observed in Ex 
parte McDonald,’ a case involving martial rule: 


There is a very great distinction between insurrection and war. It 
is this : War is an act of sovereignty, real or assumed; insurrection is not. 
War makes enemies of the inhabitants of the contending states; but 
insurrection does not put-beyond the pale of friendship the innocent in 
the affected district. War creates the rights and duties of belligerency 
which to insurrection are unknown. Doubtless an insurrection may 


See section on “Types of Military Rule,” p. 192 infra. 

*See Carer, State House versus Pent House (1937), passim. 
(Hereinafter cited as CHAFFEE). 

8 FarrMAN, Law or Martiat Rue (1930) p. 81. (Hereinafter cited 
as FaIRMAN.) 

* Const., Art. I, sec. 8. See Wiener, A Practica, Manuva or Mar- 
TiAL Law (1940) Chap. III. (Hereinafter cited as WieNER). Who has the 
right to declare martial law, is considered in the concluding installment of 
this article. 


° 49 Mont. 454, 474 (1914). 
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become a war, as was the case with the great Rebellion; but it does not 
become so in the legal sense until the rebellious party assumes political 
form. 

Types oF Mitirary Rue 


Several quite different situations must be distinguished, 
although they are often confused under the name, “martial 
law”: 


1. The use of soldiers to aid the civil authorities in applying 
ordinary law to civilians. This is a mild form of martial rule. 
The soldiers are merely a special kind of police, with very 
effective arms; and they possess only the powers of regular 
policemen. A stricter form of martial rule, differing only in 
degree from the foregoing, is the peacetime government of 
civilians by soldiers—with the ordinary civil courts to try 
civilians violating military orders. The soldiers occupy private 
property, exclude or limit the lawful owners, and restrict the 
movements and acts of civilians within the occupied territory; 
but a disobedient civilian is not tried by a military tribunal. 
Martial rule is local, intra-state, and a peacetime measure.° 


2. The government of soldiers by soldiers. Many rules and 
regulations are applicable to members of the U. S. Army and 
Navy and of the National Guard, which do not affect civilians 
(except insofar as they may come within the terms of the 2nd 
Article of War.") This code is properly called military law. 
Military law, or the legal system that regulates the government 
of the military establishment, is exercised both in peace and war. 
The agencies through which this jurisdiction is exercised in- 
clude: Courts-martial — General, Special, and Summary; 

6 For a full discussion of the nature of martial rule; the difference between 
martial rule, martial law, military law, and military government, see CHAFEE, 
Pp- 134-135; Farman, Chap. II1; Wirner, Chap. I. See also Carbaugh, 
Martial Lew (1913) 7 Iv. L. Rev. 479, passim. 

7 A.W. 2: “(d) All retainers to the camp and all persons accompanying 
or serving with the Armies of the United States without the territorial juris- 
diction of the United States, and in time of war all such retainers and persons 


accompanying or serving with the Armies of the United States in the field . . .” 
41 Stat. 787; 10 U.S.C.A. sec. 1473. See also 14 Ops. Att’y Gen. 22 (1872). 
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Commanding Officers exercising disciplinary powers under the 
104th Article of War; and Courts of Inquiry.* 

3. The government of civilians by soldiers in time of war 
in hostile territory. This is military government; the dominion 
exercised in war (foreign or civil) over the territory and inhab- 
itants of an enemy’s country upon its conquest or occupation; 
such a government existed in many parts of the South during the 
Civil War and Reconstruction, and also in the region around 
Coblenz after the Armistice with Germany.’ Military govern- 
ment also refers to the jurisdiction of military commanders over 
territory under military occupation because of the threat of inva- 
sion, in such domestic territory as may reasonably be considered 
within the Combat Zone, Communications Zone, or Theatre of 
Operations. Military government is regulated by the rules of 
international law,*° and may only be exercised in time of war. 


® Manual for Courts-Martial (1928) p. 1. A Court of Inquiry is not 
truly a court, because, although it may make an inquiry and report as to 
accusations or imputations against officers or soldiers, it has no power to try 
anyone. Scott, HanpBook oF Mixitary Law (1918) p. 9. 

® CHAFEE, p. 135; WinTHRoP, Mititary Law anp PrecEpENTs (2nd 
ed. 1920) p. 817. Hereinafter cited as WinTHROP.) 

2° Note, 15 Harv. L. Rev. 850, 851 (1902). The agencies through 
which military government is exercised is commonly said to depend upon “the 
will of the commander.” BirkHIMER, MiLirary GovERNMENT AND MarTIAL 
Law (3rd ed. 1914) p. 54.(Hereinafter cited as BiRKHIMER.) FarrMAN, p. 20, 
n. 3. These agencies have usually been Provost Courts and Courts-Martial. 
WinTurop, p. 836, speaks of Military Commissions ordered by commanders 
exercising military government. It must be kept in mind that though the 
tribunal exercising control is dubbed “commission,” it is in such situation 
merely an agency for administering international law. The term “military 
commission” should be reserved for the situation where martial law (not 
military government) is exerted domestically, supplanting municipal law. The 
indiscriminate appellation of military commission to 40th situations by the 
courts as well as legal writers and military commanders, has resulted in tre- 
mendous confusion in the cases and texts. Thus, the 1921 edition of the 
Manual for Courts-Martial, par. 3a, lists military government as part of the 
jurisdiction of military commissions. The mistake has been corrected in the 
1928 edition—see p. 1. There is a similar lack of clarity in the 46th Article 
of War, 41 Stat. 10 U.S.C.A. sec. 1517, which provides for review by the 
military of general courts-martial and military commissions. A study of the 
history of this legislation indicates that the “commissions” meant are those 
which administer military government. See: Hearings before Senate Com- 
mittee on Military Affairs, (1919), particularly pp. 51-295, and 1320. 
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4. The government of civilians by soldiers in time of war 
or in an emergency justifying it in non-hostile, domestic terri- 
tory. This is martial law. The agency through which this 
jurisdiction has been, and should be exercised, is the military 
commission. Martial law has been well defined by Professor 
Joel Parker: 


Martial law is that military rule and authority which exists in rela- 
tion to persons and things under and within the scope of active military 
operations, and which extinguishes or suspends civil rights and the 
remedies founded upon them, for the time being, so far as may appear 
to be necessary in order to the full accomplishment of the purposes of 
war—the party who exercises it being liable in an action for the abuse 
of the authority thus conferred. It is the instituting over our own 
people the government of force, extending to persons and property, 
according to the laws and usages of war, to the exclusion of the muni- 
cipal government, in all respects where the latter would impair the 
efficiency of military rule and military action. Founded upon the neces- 
sities of war, and limited by them, its existence does not necessarily 
suspend all civil. proceedings. Contracts may still be made and be valid 
so long as they do not interfere with or affect military operations. The 
civil courts are not necessarily closed, for all actions relating merely 
to the private affairs of individuals may still be entertained without 
detriment to the public service; but it closes the consideration there of 
any action, suit, or proceeding in which the civil process would impair 
the efficiency of the military force.”* 


Martial law distinguished from martial rule: From what 
has already been said it will be seen that martial rule is a situa- 
tion where the law is administered by soldiers gua policemen for 
civilians—it recognizes that peace exists elsewhere in the nation. 
Martial law is a situation where military commissions in time 
of actual or imminent war administer law as soldiers gua 
soldiers for civilians. The designation “martial rule” should 
be reserved for situations where governors proclaim a “domestic 
war,” “insurrection,” or “uprising” to exist within the confines 
of their state because of local unrest.” 


™ Parker, Habeas Corpus and Martial Law, 93 No. Amer. Rev. 471 
(1861). 

12 The terms “preventive martial law” and “punitive martial law” have 
been suggested to distinguish martial rule from martial law. Corwin, Martial 
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Martial law distinguished from military government: Mil- 
itary government is a government exercised over the belligerent 
inhabitants of an enemy’s country in the case of a foreign war, 
and over all inhabitants of a “danger zone” of hostile territory 
within our own country in the case of a domestic war. Martial 
law is a government exercised over our immediate fellow 
citizens in the larger “zone of the interior,” and even in the 
“theatre of war” until the military commander finds it neces- 
sary to make a part of that area a field of operations or even a 
combat zone. That is to say, in case of a rebellion, invasion, or 
other domestic war, a military commander has power to make a 
tactical decision which may result in martial law becoming 
military government. The occasion of military government is 
war; the occasion of martial law is simply public exigency which, 
though more commonly growing out of pending war, may yet 
present itself in time of peace.” 

Martial law distinguished from military law: Abroad, the 
court-martial is employed for the cognizance of offenses not 
only of the officers and soldiers of the army, but also of non- 
military persons subjected to military authority in time of war 
or rebellion.** Possibly it is due to this fact that the English 
common law authorities and commentators generally con- 
founded martial with military law, and, consequently, throw 
very little light upon the subject, considered as a domestic fact; 
further, in parliamentary debates, it has usually been discussed 





Law, Yesterday and Today, 47 Por. Sci. Q. 95, 96, 103-104 (1932). 
And Fairman, p. 25, says: “On some occasions the courts have upheld punitive 
martial law, where breach of military regulations may lead to punishment by 
military commission. This phase bristles with difficulties.” This does more 
to confuse than to clarify. If a new term is needed, I suggest the more accurate 
and descriptive phrase “military administrative law” as a synonym for martial 
law as I have defined it. 

18 WINTHROP, Pp. 799. 

‘4 WinTHROP, p. 831. And although differences in substance are observed, 
both descriptions of court-martial and the military commission are termed 
“courts-martial.” JonEs, Nores on Mititary Law, p. 3. 











196 LAW JOURNAL — MARCH, I94I 


as a fact, rather than as forming any part of their system of 
jurisprudence.” 

The best judicial exposition of the foregoing forms part of 
the opinion of Chief Justice Chase in Ex parte Milligan: 


There are under the Constitution three kinds of military jurisdic- 
tion: one to be exercised both in peace and war; another to be exercised 
in time of foreign war without the boundaries of the United States, 
or in time of rebellion and civil war within districts occupied by rebels 
treated as belligerents; and a third to be exercised in time of invasion 
or insurrection within the limits of the United States maintaining ad- 
hesion to the National Government, when the public danger requires 
its exercise. The first of these may be called jurisdiction under MILI- 
TARY LAW, and is found in the acts of Congress prescribing rules 
and articles of war, or otherwise providing for the government of the 
national forces; the second may be distinguished as MILITARY GOv- 
ERNMENT, superseding, as far as may be deemed expedient, the 
local law, and exercised by the military commander under the direction 
of the President, with the express or implied sanction of Congress; 
while the third may be denominated MARTIAL LAW PROPER, and 
is called into action by Congress, or temporarily, when the action 
of Congress cannot be invited,*’ and in the case of justifying or excus- 
ing peril, by the President, in times of insurrection or invasion, or of 
civil or foreign war, within districts or localities where ordinary law 
no longer adequately secures public safety and private rights. 


History OF THE MILITARY COMMISSION 


The history of the “military commission” in our law is 
placed by Colonel Winthrop,”** the “Blackstone of the Army,” 
as beginning in 1847 in the Mexican War. This tribunal, util- 
izing the name “military commission” for the first time, was 
originated by General Scott for the purpose of punishing serious 


15 HaLLECK, INTERNATIONAL Law (1861) p. 374. (Hereinafter cited as 
Hauiecx.) And see Underhill, Jurisdiction of Military Tribunals in the 
United States Over Civilians (1924) 12 Cauir. L. Rev. 75, 159, 165-167. 

16 4 Wall. 2, 141-142 (U.S. 1866). 

17 Compare with the Chief Justice’s far-seeing language the experience of 
the French government in World War II in fleeing from Paris to Tours to 
Bordeaux. 

18 WINTHROP, p. 832. 
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crimes “committed by Mexicans or other civilians in Mexico” 
not then triable by courts-martial. 

Two things are to be noted: the jurisdiction was confined 
to the territory and inhabitants of the enemy’s country upon 
its conquest and occupation;*° it was proclaimed by the will of 
the commanding general in the field (the order was published 
in Tampico, Mexico) to meet the emergency.” It has been said 
that this tribunal arose as the result of shortcomings in the 
Articles of War.” 

Even though the writer believes General Scott’s military 
“commission” was not the true genesis of military administra- 
tive law, or rule by military commissions in areas of martial 
law, it is to be noted that by paragraph 11 of Scott’s General 
Order 20, it was provided that “. . . the proceedings of such 
commissions will be duly recorded in writing, reviewed, revised, 
disapproved, or approved . . .” as in the case of the proceedings 
and sentences of courts-martial.* This means review by the 


19 G.O. 20, Feb. 19, 1847. Italics mine. The full text of the order is 
reprinted in BiRKHIMER, pp. 581-583. 

2° Therefore this was military government according to the rules of inter- 
national law. See Munson, Mititary Law (1923), p. 19; GLENN, INTER- 
NATIONAL Law, par. 172. See note 55, i#fra, p. 206. 

*1 Necessity was the mother of this invention—not Congress, nor even, 
so far as it appears, the President. The acts made punishable by General Scott’s 
military “commissions” were mainly criminal offenses of the class cognizable 
by the civil courts in time of peace. WinTHRoP, p. 832. For offenses against 
the laws of war, the “wartime base” of jurisdiction (see p. 204, i#fra), Gen- 
eral Scott inaugurated a separate tribunal designated as the “council of war.” 
This term, as a designation for a court, has not since reappeared in our law or 
practice. 

22 CoNsTITUTIONAL AND Historicat Basis oF MILiTary JURISDICTION 
(1938 ed.) Army Extension Courses, Special Text No. 173 (prepared by the 
Judge Advocate General) par. 112: “The Articles did not, in general, until 
a comparatively late date, confer jurisdiction on courts-martial over the 
population of hostile territory. Hence General Scott found it necessary, in 
occupied Mexico, to create, by order, a new tribunal, the Military Commis- 
sion.” Here again is evidence that the military “commissions” mentioned in 
the Articles of War (15, 46, 80-82) refer to the agencies administering 
military government. See note 10, p. 193, supra. 

28 This is the forerunner of A.W. 46, which existed, before being made 
statutory, in Army Regulations. See Manuat For Courts-MartTiAL (192"), 
Introduction, p. IX. Never in our Army has military government been sole/y 
“the will of the commander.” 
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military, not the civil authorities; such is, of course, proper in 
the case of jurisdiction in hostile territory, but not in the case 
of military “government” of civilians domestically in non- 
belligerent territory, in the “zone of the interior,” in an 
emergency justifying martial law. 

The true military commission arose at the beginning of the 
Civil War in general orders issued by commanders of various 
military departments.” Insofar as the jurisdiction of these 
military commissions extended over civilian citizens in non- 
hostile territory, they were true military commissions; insofar 
as they were set up over conquered territory, or hostile territory 
in which fighting was imminent or actual, they were the military 
government—first cousins to General Scott’s progeny, domiciled 
within our shores instead of abroad. Winthrop says: 

The military commission and council of war of the Mexican war 
were together the originals of the Military Commission as so exten- 
sively employed during the (Civil) war, and as recognized in our 
existing statute law; the two jurisdictions of the earlier commission and 
council respectively being united in the later war-court, for which the 
general designation of “military commission” was retained as the 
preferable one.”° 

These military commissions were recognized as legal courts, 
and their jurisdiction in some cases added to, by express statute.” 
A pointed contemporaneous recognition of such tribunal is that 
of the provisions of the Act of March 2, 1867, c. 155,” 
legalizing proceedings under martial law, trials by military 
commission, etc., had during the Civil War. The military com- 
mission was also recognized as an authorized provisional tribunal 
8 See, a.g., those cited in WinTHROP, p. 833, notes 69 and 70. See also 
Underhill, supra, n. 15, at 163. 

2° WINTHROP, p. 833. 

26 See, ¢.g., Act of Mar. 3, 1863, c. 75, sec. 30, 38. For other examples 
of statutory recognition and provision, see WINTHROP, pp. 833-834. See in 
particular the Act of June 20, 1864, c. 145, sec. 5, 6-—which, in establishing 
the Bureau of Military Justice, provided for the revision and recording thereby 
of the proceedings of military commissions equally as of those of other military 


courts. 
27 14 Stat. 432. 
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in proclamations and orders of the President,” and in rulings 
and opinions of the courts,” and law officers of the govern- 
ment.*® Thus sanctioned, these tribunals, pending the Civil 
War, and down to the termination of the operation of the Re- 
construction Laws, must have tried and given judgment in 
upwards of two thousand cases, promulgated in General Orders 
of the War Department, and of the various military depart- 
ments and armies.” 


JurispicTion oF Mirirary ComMIssIONs AS TO 
Piace, Time, Persons, AND OFFENCES 


It was formerly held by English authorities that, to give 
jurisdiction to the war court, the srial must be had within the 
theatre of war, military government, or martial law; that if 
held elsewhere, and where the civil courts are open and avail- 
able, the proceedings and sentences will be coram non judice.* 
The ruling in the leading American case of Ex parte Milligan™ 
is to the same effect. It was held, in a 5-4 decision, that a mil- 
itary commission, functioning during the Civil War, which had 
assumed jurisdiction of offenses committed in Indiana, where 
the civil courts were open, had exceeded its power. Granted 
that martial law is proper only in territories within a “field of 
actual conflict” or “danger zone,” a standard impossible of 
further delimitation, the standard set down in Ex parte Milli- 
gan is too severe. It was there said that martial law cannot arise 

*8 E.g., Lincoln’s proclamation of Sept. 24, 1862. 

°° F.g., Ex parte Milligan, 4 Wall. 2 (U.S. 1866); J” re Murphy, Fed. 
Cas. No. 9, 947, 17 Fed Cas. 1030 (C.C., D. Mo. 1867). 

3° F.g., 11 Ops. Att’y Gen. 297. 

31 WINTHROP, p. 834. 

82 CLopE, ADMINISTRATION OF JUSTICE UNDER MiLitary oR MartTIAL 
Law, p. 189; Fintason, CoMMENTARIES UPON Martiar Law, pp. 4-5, 129. 
This rule was changed by In re Marais, (1902) A.C. 109; discussed infra. 
The rule, having its origin in the fact that war, being an exceptional status, 
can authorize the exercise of military power and jurisdiction only within the 
limits—as to place, time and subjects— of its actual existence and operation, 
has not always been strictly regarded in American practice. See G.O. 52, Dept. 


of the Pacific, 1865. 
88 4 Wall 2 (U.S. 1866). 
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from mere threatened invasion. The necessity must be actual 
and present; the invasion real such as closes the courts and 
deposes the civil administration. 

A dissenting minority of judges, concurring in result, differ- 
ed, however, on this point. Speaking through Chief Justice 
Chase, they felt that when the nation is involved in war, and 
some portions of the country are invaded, and all exposed to 
invasion, it is within the power of Congress to determine in what 
states or districts such great and imminent public danger exists 
as justifies the authorization of military tribunals for trial of 
civilians for offenses against the army, or to the detriment of 
public safety.°* This would furnish a legislative rather than a 
judicial definition of “unsafe area” or “danger zone” in the 
particular case; the matter being out of the hands of the Exec- 
utive alone, exercising an irreviewable discretion, except in case 
of dire urgency.” 

The current English doctrine is expressed in In re Marais,” 
which arose out of the South African warfare at the turn of the 
century. Marais, a civilian, was imprisoned by the military 
authorities for a violation of a martial law regulation in a district 
under martial law several hundred miles from the scene of the 
actual fighting. The courts of Cape Colony denied habeas 
corpus. The Privy Council affirmed, saying that where actual 
war is raging, acts done by the military authorities are not justi- 
ciable by ordinary tribunals in the first instance. In effect this 
is a decision that a district may be a “field of actual conflict” 
although the shooting is going on some distance away, and over- 
ruled Marais’ contention that the very fact that the Cape 
Colony courts were open proved this was not a war area. 

Ex parte Milligan must be read with one eye on history. 
In re Marais may well be the result of a judicial recognition of 


54 See the statement of Chase, C. J., p. 196, supra. There is an attempt to 
square these two opinions in WIENER, sec. 108-110. 

85 See note 17, p. 196, supra, 

86 (1902) A.C. 109. See comments in note, 15 Harv. L. Rev. 850 
(1902); 18 L. Q. Rev. 133-158 (1902). 
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the difference between war in 1865 and in 1900. The tremen- 
dously enlarged scope of modern warfare calls for an even 
broader attitude. The fact that courts are open cannot be taken 
too seriously when recent events have tragically demonstrated 
that courts may be open today and closed by a “blitzkrieg” 
tomorrow. There was a suggestion of this just after World 
War I, in United States ex rel. Wessels v. McDonald.” Wessels, 
a spy, was being held by McDonald, Commandant of the Brook- 
lyn Navy Yard, for trial by court-martial. Since the fighting 
was going on at a front over three thousand miles away, Wessels 
contended that the United States was a field without the “theatre 
of war” at the time of his activities during which it was said 
that he was a spy, and that as he was charged with crime, and 
the courts of the United States were functioning, he was 
entitled to habeas corpus and such other protection as the 
Constitution bestows upon a defendant. In dismissing the writ 
and remanding the prisoner, the Court said:** 


In this great World War through which we have just passed, the 
field of operations which existed after the United States entered the 
war, and, especially in regard to naval operations, brought the port of 
New York within the field of active operations. The implements of 
warfare and the plan of carrying it on in the last gigantic struggle placed 
the United States fully within the field of active operations. The term 
“theatre of war,” as used in the’ Milligan case, apparently was intended 
to mean the territory of activity of conflict. With the progress made 
in obtaining ways and means for devastation and destruction, the terri- 
tory of the United States was certainly within the field of active opera- 
tions. Great numbers of troops were being sent abroad, and, in larger 
numbers, sailing from the port of New York. . . . German sub- 
marines were landing unheralded and unaware in our ports, before the 
United States entered the war. Ships were being destroyed within easy 
distance of the Atlantic coast; there was constant threat of and fear 
for airships above the harbor and city of New York on missions of 
destruction. . . . One of the lessons taught by this war is that the 
ocean is no longer a barrier for safety or an insurance against America’s 
being involved in European wars.*® 

587 265 Fed. 754 (D.C. E.D. N.Y. 1920). 

88 265 Fed. 763-764 (D.C. E.D. N.Y. 1920). 


8° On appeal to the Supreme Court, the appeal was dismissed, per stipula- 
lation. 256 U.S. 705. Wessels was never tried by court-martial. 
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How much more true is this today! 

What should be the jurisdiction of the military commission 
as to place? This is the same questjon as, How large should the 
area of martial law be; in case this country becomes embroiled 
in another war, where should the line be drawn as to military 
administration and dominion? The answer rests with Congress 
and the enemy; the line is there, and where it will be drawn 
depends upon the exigencies of the situation then existing. At 
all events, it is certain that the “open courts” test of Ex parte 
Milligan is as adaptible to that future situation as the pea- 
shooter or sling-shot is to modern warfare, and authorities are 
agreed that on this point the case “can never become a lasting 
precedent.”*° 

What is the jurisdiction of the military commission as to 
time? An offense, to be brought within the cognizance of a 
military commission, must have been committed within the 
period of the war or of the exercise of martial law. Winthrop 
states :* 


A military commission cannot (in the absence of specific statutory 
authority) legally assume jurisdiction of, or impose a punshment for, 
an offense committed either before or after the war or other exigency 
authorizing the exercise of military power. . . . While the jurisdic- 
tion may be continued after active hostilities have ceased,** it cannot be 


49 See WIENER, 120-121, 137-140 (highly illuminating); WinTurop, 
pp- 817-818, and authorities there collected; contra Underhill, supra, n. 
15, at 173. 

41 WINTHROP, p. 837. 

42 This would be for the protection of the country or the punishment of 
crimes growing out of the war. See Stewart v. Kahn, 11 Wall. 493 (U.S. 
1870). How long martial law may be continued after active hostilities have 
ceased is again a question of degree. See discussion, izfra. The restoration of 
peace does not automatically terminate a military government. It remains until 
Congress has provided a substitute. FarrMan, pp. 42-43. However, the return 
of peace will restrict the commander’s authority ; he will exercise administrative 
power limited by the general and constitutional laws of the countray under 
whose authority he acts. See discussion, ivfra, As to when military government 
should cease, see Mississippi v. Johnson, 4 Wall. 475 (U.S. 1866), wherein 
the Supreme Court refused the request of Mississippi for an injunction against 
President Johnson to end the military occupation of a sovereign state during 
Reconstruction. In /# re Egan, 5 Blatchford, 319 (N.D. N.Y. 1866), Fed. 
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maintained after the date of a peace or other form of absolute discon- 
tinuance, by the competent authority, of the war status. 

The classes of persons who in our law may become subject 
to the jurisdiction of military law are fully listed in the Second 
Article of War.** They include all officers and soldiers of the 
regular army; cadets; members of the Army Nurse Corps; 
and “all retainers to the camp and all persons accompanying or 
serving with the Armies of the United States.”** 

Those who may become subject to military government in- 
clude inhabitants of the enemy’s country occupied and held by 
the right of conquest, and inhabitants of our own country who 
become amenable to trial by courts-martial or provost courts 
or other agencies of military government established by a com- 
mander within the theatre of operations, if he reasonably deems 
such necessary to carry out his mission. 

Those who may become subject to martial law or trial by 
military commission include officers and soldiers of our own 
army who, in time of war, become chargeable with crimes or 
offenses not cognizable, or triable, by the criminal courts or 
under the Articles of War, and (what is even more important) 
inhabitants of places or districts in the zone of the interior which 





Cas. No. 4303, 8 Fed. Cas. 367, the Circuit Court held that a military “com- 
mission” administering military government in South Carolina seven months 
after the President permitted sovereignty to be resumed, had no jurisdiction 
to try a civilian for murder. See also Leitensdorfer v. Webb, 20 Howard 176 
(U.S. 1857). 

*8 See note 7, p. 192, supra. 

** E.g., newspaper correspondents. 

*° “Provost courts are military courts having a well-known jurisdiction, 
which is limited exclusively to minor offenses, tending to disorder and breaches 
of the peace, by soldiers and citizens within the lines of an army, and occupy 
with reference to such offenses a similar position with that of police courts 
in our cities.” Field, J., dissenting in Mechanics, etc. Bank v. Union Bank, 
22 Wall. 276, 301 (U.S. 1874). In the exercise of military government, the 
commander may appoint courts to determine civil causes. The Grapeshot, 9 
Wall. 129 (U.S. 1869). Or he may allow his provost courts so to function. 
Mechanics, etc. Bank v. Union Bank, supra. And see BIRKHIMER, pp. 93-94. 
But the commander of a region under martial law could not change the domes- 
tic court system for the trial of civil causes, 








204 LAW JOURNAL — MARCH, I94I 


Congress has ordered the President to place under martial law 
for the security of the nation.“ 

The offenses cognizable by military commissions may be 
classed as follows:*’ 


(1) The “peacetime base” of jurisdiction—crimes or statu- 
tory offenses cognizable by the state or U. S. courts, and which 
would be properly triable by such courts in time of peace; 


(2) The “wartime base” of jurisdiction—violations of the 
laws and usages of war cognizable by military tribunals only; 
e.g., breaches of law of non-intercourse with the enemy; pub- 
lishing or broadcasting items giving information to the enemy; 
running or attempting to run a blockade; aiding the enemy by 
harboring his spies, emissaries, etc.; assisting his people or 
friends to cross the lines into his country; aiding the escape of 
his soldiers held as prisoners of war; hostile or disloyal acts, or 
publications or declarations calculated to incite opposition to the 
federal government or sympathy with the enemy; discouraging 
volunteer enlistment; counselling resistance to the draft; etc. 
In short, all that is popularly termed “Fifth Column activ- 
ities.””** 


(3) Breaches of military orders or regulations for which 
offenders are not legally triable by courts-martial under the 
Articles of War—e.g., acts prohibited by express order, or in 
breach of military discipline, such as selling citizens’ clothing 
to soldiers, furnishing them with liquor or other forbidden 
articles into the camps, etc.; violating police, sanitary, or quar- 
antine regulations, etc. 

It will be noticed that military commissions are properly 
criminal courts, having no jurisdiction of private controversies 
between individuals relating to pecuniary obligations,” the title 


46 See note 60, p. 209, infra. 

*7 See WintTHROP, pp. 839-841; Dig. of Ops. J.A.G. (to 1901, McClure 
ed.) p. 464. 

48 Ex parte Milligan, 4 Wall. 2 (U.S. 1866) was of this class. See Win- 
THROP, p. 840, n. 13; and Underhill, supra, n. 15, at 160-161. 

“9 Cf. n. 45, Pp. 203, supra. 
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to property, etc. It will be noticed, too, that the military com- 
mission has jurisdiction of offenses not cognizable by civil courts 
handling criminal cases in time of peace. The relation of the 
military to our civil tribunals in time of war can best be seen 
here. What should this relation be in the future? Where 
Congress has deemed it expedient to establish martial law, the 
military commission should become the sole criminal court. Its 
jurisdiction should transcend state boundary lines, even as does 
the bounds of a corps area. Civil courts not dealing with criminal 
matters may function, in the zone of the interior, as in peace- 
time—even though martial law has been declared; but the 
activities of the ordinary criminal courts should be suspended 
to allow the military commission with its wider base of juris- 
diction to reign alone. A national emergency justifies measures, 
in danger zones, unknown to civil authorities, as for example 
“precautionary arrest”;°*° that which is in peacetime within the 
law, may in time of war become criminal because it endangers 
the safety of the nation. 

It is interesting to compare, in this regard, the operations 
of “military commissions” in an area under martial rule during 
a West Virginia coal strike, when the governor declared “do- 
mestic war” to exist." By General Orders No. 23 of Nov. 16, 
1912: 

1. The military commission is substituted for the criminal courts of 
the district covered by the martial-law proclamations, and all offenses 
against the civil laws as they existed prior to the proclamation of Nov. 


15, 1912, shall be regarded as offenses under the military law, and as 
a punishment therefor the military commission can impose such sentence, 


5° In time of war the threat to public safety is so great that we cannot 
always wait for the commission of an overt criminal act before proceeding 
against it—all those must be taken into custody upon whom suspicion rests. 
But see Underhill, supra, n. 15, at 177-178. C-.f. the following quotations 
from Newsweek Macazine, Jan. 27, 1941, Col. 3: “Army Chief of Staff 
Marshall will soon seek funds to train army provost marshall, who’d keep 
order among civilians in wartime—to avoid such unintentional civilian inter- 
ference with military operations as occurred in France.” The relation of 
martial law to the suspension of habeas corpus is considered in the concluding 
installment of this article. 
5! FaIRMAN, p. 75-76. 
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either lighter or heavier than those imposed under the civil law, as in 
their judgment the offender may merit. 

2. Cognizance of offenses against the civil law as they existed prior 
to Nov. 15, 1912, committed prior to the declaration of martial law 
and unpunished, will be taken by the military commission. 


The existing framework of civil courts handling criminal 
cases need not necessarily be swept away within the area placed 
under martial law, for members of a military commission need 
not necessarily be composed solely of army officers—they may 
be composed of civilians.” However, judges of local courts 
when commissioned by the President, will become a federal 
administrative agency.” 

Speaking of the constitution of the military commission, 
Winthrop says: 


In the absence of any statute prescribing by whom military com- 
missions shall be constituted, they have been constituted in practice 
by the same commanders as are empowered by Articles (of War) 72 
and 73 to order general courts-martial, to wit, commanders of depart- 
ments, armies, divisions, and separate brigades. The President, as Com- 
mander-in-Chief, may of course assemble military commissions as he 
may assemble courts-martial. 


The general rule that military commissions are constituted 
and composed and their proceedings conducted similarly to 
general courts-martial is probably due to the erroneous view 
that G.O. 20 of 1847 of General Scott is the genesis of the true 
military commission.” From its power to establish courts 


52 WINTHROP, p. 835. 

53“The commission is simply an instrumentality for the more efficient 
execution of the war powers vested in Congress and the power vested in the 
President as Commander-in-Chief in war.” WinTuRoP, p. 831. 

54 WINTHROP, p. 835. 

55 See p. 197, and n. 20, p. 197, supra. Cf.: “Martial law must be distin- 
quished according as it is a foreign or international fact, or as it is a domestic 
or municipal fact. As exercised in any country by the commander of a foreign 
army, it is an element of the jus elli. It is incidental to the state of solemn 
war, and appertains to the law of nations. . . . This does not enlighten us as 
to martial law in one’s own country and as administered by military com- 
manders. That is a case which the law of nations does not reach.” 8 Ops. 
Att’y Gen. p. 369 (1857). 
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inferior to the Supreme Court,” it would seem clear that Con- 
gress could constitute military commissions to be the proper 
tribunals—and Winthrop appears to recognize this by his use 
of the phrase: “In the absence of any statute prescribing by 
whom military commissions shall be constituted .. . ”*" 

Several objections to the proposal above can be seen arising 
in the mind of the reader, and an attempt is herewith made to 
meet some of them. 

Why should all the criminal law of the country be admin- 
istered by Federal courts in time of war? Answer: It would 
only be within the areas declared by Congress to be under 
martial law that this would come about. Why not just expand 
the jurisdiction of the ordinary courts to encompass such offenses 
as are deemed against the security of the nation; or why not let 
state courts continue to handle the peacetime base of criminal 
jurisdiction, as before, and set up military commissions to handle 
the wartime base—why one court for both? Answer: To elimin- 
ate overlapping; to coordinate the administration of criminal 
justice; and to keep courts open all the time for this purpose.™ 
Wartime is no time for the “law’s delays”; the speedier pro- 
cedure of military commissions makes it the most desirable 
tribunal for an area under martial law. But even granting 
that unity is desirable under the circumstances, what about state 
sovereignty; doesn’t the crossing of state lines violate the 
republican form of government? Answer: The proposal sug- 

58 Const., Art. III, sec. I. 

5? The technique employed would probably be for Congress to authorize 
the President to appoint military commissions. The questions of where the 
power to appoint military commissions, and to declare martial law, is vested, 
are more fully considered in the concluding installment of this article. 

58 Cf. the argument of counsel in Ex parte Vallandigham, Fed. Cas. No. 
16,816, 28 Fed. Cas. 874, at 897 (C.C. S.D. Ohio 1863), pointing out how 
the records of the civil court had been removed in order to save them from 
the contingencies of an invasion by insurrectionary forces. 

5® F.g., oral argument is substituted for briefs. It is beyond the scope of 
this paper to deal with the procedure of military tribunals. Material on the 


procedure of military commissions may be found in WintHrop, pp. 841-845, 
and authorities there cited. 
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gested is to guarantee that form of government! Article IV, 
sec. 4, of the Constitution says: 

The United States shall guarantee-to every State in this Union a 

republican form of government; and shall protect each of them against 
imvaston. .. . 
The Preamble to the Constitution states that the people of the 
United States, “in order to form a more perfect union,” created 
a national government for national purposes in order “to pro- 
vide for the common defense.” The national government has 
constitutional authority to eliminate common danger that the 
national emergency brings forth which jeopardizes al] govern- 
ment. Military government cuts across state lines; the same 
necessity for unity and coordination may be offered as a reason 
for having martial law cut across state lines, and the administra- 
tion of criminal justice in that area being federal rather than 
hemmed in by state boundary lines.*” 

If the war is to be successfully prosecuted, the wartime base 
of jurisdiction is needed all over the country. Would not this 
mean that the civil courts all over would be displaced by mil- 
itary commissions? Answer: No. Suppose the Monroe Doc- 
trine were violated in Brazil, and Congress placed the eastern 
seaboard states under martial law; in those states only would 
military commissions be the appropriate tribunal—that area 
would be dictated by necessity. Martial law means more than 
just rule by military commissions; it is military administrative 
law—the commander of that area under martial law could 

59" The proposal herein advanced has the affirmative advantage of relieving 
against a defect in the present relation of military to civil tribunals—to wit, 
double jeopardy. That is, the same act may be an offense against both military 
law and a State or foreign law, and the offender may thereafter be brought to 
trial by a civil court notwithstanding his conviction or acquittal by a court- 
martial, and vice versa. (See Moore v. Illinois, 14 How. 20; Coleman v. 
Tennessee, 97 U.S. 509). But when an act, prohibited both by military law 
and the civil law of the Federal government, is committed within Federal 
jurisdiction, and the offender is tried by either a court-martial or a Federal 
civil court, then the same act constitutes but one offense, and trial by either 
is a bar to the other, because the jurisdiction of both is derived from the same 


source, the same sovereign, the Federal government. (See Grafton v. United 


States, 206 U.S. 333). 
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order (and enforce) curfews, blackouts, air-raid protection 
measures, evacuation, internment camps, etc. These adminis- 
trative measures and regulations, such as England imposed for 
home defense, would be superfluous, in my hypothetical ex- 
ample, in the west coast and northwest states; the wartime 
base of jurisdiction could (and no doubt would) be made law 
there, and its enforcement be left to the ordinary federal courts 
there—but where danger prevails or is imminent, in the area 
under martial law, the more summary justice meted out by the 
military commission is called for.® 

Finally, it might be argued that my proposal involves a 
destruction of democratic institutions and safeguards in time of 
war, and is not in keeping with the American tradition. This 
may be answered: Recent events in Europe indicate that it is 
“best for all the passengers in the boat to trust the Captain 
during the storm,” best to reassert the democratic ideal after 
the war is won, rather than to lose the war and Democracy. The 
pitiful fate of France, entirely subjected to the dictatorial wili in 
just five weeks, indicates that we must qualify Mr. Justice 
Davis’ statement in Ex parte Milligan,” that “a country, pre- 
served at the sacrifice of all the cardinal principles of liberty, 
is not worth the cost of preservation,” lest we, like France, lose 
not only our immediate liberty, but our homes, our lives, and 
our nation as well! 

6° The author does not intend to give the impression that if the United 
States entered a war abroad, or in this hemisphere, the entire country would 


necessarily be subject to martial law . . . but such could eventually be the case. 


61 4 Wall. 2, at 126 (U.S. 1866). 


(To be concluded in the June issue) 





*“T ying Clauses’”’ and the Patent 
Monopoly 


Conrap W. OBERDORFERT 


The patent law of the United States is based on the policy 
“to promote the progress of science and useful arts by securing 
for limited times to . . . inventors the exclusive right to their 
respective . . . discoveries.” The patent statute executes this 
policy by securing to the patentee a limited monopoly.’ On the 
other hand, it is the aim of federal anti-trust legislation, in 
particular of the Sherman Act of 1890 and the Clayton Act of 
1914, to maintain competitive conditions in business and in- 
dustry by restraining monopolistic combinations and practices. 
No wonder, then, that the clash of antagonistic, though perhaps 
not inconsistent, policies should have led to much litigation in 
the courts and prolific discussion of underlying legal and eco- 
nomic theory, particularly in view of the early discovery by 
ingenious business men and their lawyers that patent control 
offered welcome opportunities of dominating the market 
generally. 

The problems presented by attempts at market control 
through various uses of the patent device may be conveniently 
grouped under three main headings: the patent pool, the tying 
clause as used in connection with patented articles, and resale 
price maintenance on patented articles. Some or all of these 
practices are frequently used in combination, so that it may be 
difficult at times to determine the judicial attitude toward each 
of them in isolation; e.g., a judicial pronouncement against the 
tying clause may easily have been influenced by the existence in 
the particular case of a pooling arrangement. But so it may 

+ Member of the Massachusetts bar. 

1U. S. Constitution, Art. I, sec. VIII, clause 8. 

2 Rev. Stat. sec. 4884 (1875), 35 U.S.C. sec. 40, provides that “every 
patent shall contain . . . a grant to the patentee, his heirs or assigns, for the 


term of seventeen years, of the exclusive right to make, use, and vend the 
invention or discovery. . . .” 
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have been influenced by factors of close consolidation or general 
predatory practices, and it seems both logically permissible and 
practicable to consider the tying clause separately, giving due 
credit to the existence of other elements which may complicate 
the picture. 

The term “tying clause,” as ordinarily understood in the 
legal world, means a consensual arrangement, usually in the 
form of a condition or covenant in sales contracts or leases of 
patented articles or in patent license agreements, by which the 
patent owner attempts to strengthen or acquire monopolistic 
control over other patented articles or ovér unpatented mate- 
rials or supplies, in the distribution of which he is interested. 
In other words, the term includes what Vaughan* describes as 
“dictation of supplementary supplies” and “control of comple- 
mentary goods.” The collection of representative cases con- 
tained in the first section of this article will serve to illustrate 
this abstract definition. 

A brief consideration of sociological matter entering into 
tying clause decisions will form the subject of Section II, which 
will be followed by an analysis of the legal argumentation em- 
ployed in justifying or condemning tying clauses. 


REPRESENTATIVE Cases INVOLVING Ty1InG CLAUSES IN 
CONNECTION WITH PATENTED ARTICLES 


Up to 1912, when the Supreme Court first “settled” the 
question of tying clauses, the leading case on the subject had 
been the so-called Button-Fastener case.* The complainant, 
Button Fastener Co., was, by assignment, the owner of several 
patents relating to the art of fastening buttons to shoes with 
metallic fasteners. It sold its patented machines, through job- 
bers, upon condition that they be used only with fasteners made 
by it, and each machine bore a metal plate to that effect. When 

8 Vaughan, T'he Relation of Patents to Industrial Monopolies (1930) 147 
ANNALS 40, 47. 


* Heaton-Peninsular Button Fastener Co. v. Eureka Specialty Co., 77 Fed. 
288 (C.C.A. 6th, 1896). 
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the Eureka Co. began to make and sell wire staples adapted to 
use with the patented machine, this suit was brought to enjoin 
contributory infringement. The lower court sustained a de- 
murrer to the bill, on the ground that the restriction in question 
operated to create a monopoly in an unpatented article, namely 
the fasteners, and was therefore void as contrary to public 
policy. In the Circuit Court of Appeals, this holding was re- 
versed. Circuit Judge Lurton, who wrote the opinion, expressly 
recognized that there might be limitations upon a patentee’s 
power to contract with reference to the use of his invention by 
others. The property right of a patentee was admitted to be 
“subject, as is all property right, to the general law of the land 

. .” and it was conceded that contracts respecting the use of 
inventions and discoveries were “like all other contracts, sub- 
ject to the limitations imposed by definite principles of public 
policy. ...”° But in respect of restraints upon the liberty of con- 
tracting imposed by principles of public policy, it should be 
borne in mind that “very high considerations of public policy are 
involved in the recognition of a wide liberty in the making of 
contracts . . .” especially with regard to limitations which a 
patentee might put upon the use of his invention.* The monop- 
oly in the unpatented staple was thought to depend “upon the 
merits of the invention to which it is a mere incident . . .” and 
therefore was held to be “neither obnoxious to public policy, 
nor an illegal restrain of trade. . . .”” 

In 1912, the Supreme Court decided the first tying clause 
case reaching it from the lower courts.* The Dick Co. owned 
patents covering a stencil-duplicating machine known as the 

5 77 Fed. 288, 293. 

6 77 Fed. 288, 294. 

7 77 Fed. 288, 296. 

® Henry v. A. B. Dick Co., 224 U.S. 1 (1912). This case was argued 
after the death of Mr. Justice Harlan and during the absence of Mr. Justice 
Day. The opinion of the Court was delivered by Mr. Justice Lurton, who, 
as Circuit Judge, had decided the Button Fastener case; with him concurred 
Justices McKenna, Holmes and Van Devanter. A dissenting opinion was 


delivered by Chief Justice White, with whom Justices Hughes and Lamar 
concurred. 
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“Rotary Mimeograph.” Such machines were sold by the Dick 
Co. with the “license restriction” that they should be used only 
with the stencil paper, ink and other supplies made by that 
company. This suit for contributory infringement was brought 
against one who had sold ink to a purchaser of the Dick machine. 
The Circuit Court of Appeals for the Second Circuit certified 
the question whether the defendant’s acts constituted contribu- 
tory infringement of the patents. The Supreme Court first 
referred to the abundance of cases upholding the right of a 
patentee to restrict his licensee in respect of time, place, manner 
or purpose of use, considering this right “so’elementary we shall 
not stop to cite cases.”” The Court then recognizes its problem 
as one of drawing the line “between a lawful and an unlawful 
qualification upon the use,” and calls it “a question of statutory 
construction.””* But the Court proposes to approach that ques- 
tion, not with “the narrow scrutiny proper when a statutory 
right is asserted to uphold a claim which is lacking in those 
moral elements which appeal to the normal man,” but with the 
liberal interpretation due “a monopoly granted to subserve a 
broad public policy, by which large ends are to be attained.” 
As in the Button Fastener case, we find the argument that the 
market for the sale of supplies to the users of the machine was 
a market which the patent owner alone had created by making 
and selling a new invention;™ and that, if the terms imposed 
be too onerous, the patented article would not find a market, the 
public being always free to refuse to accept it.** And then, 
pointing to the undoubted right of a patentee to let his inven- 
tion go entirely unused, this significant passage: “This larger 
right embraces the lesser of permitting others to use upon such 
terms as the patentee chooses to prescribe.””"* The Court sees 

® 224 U.S. 1, 18. 

* se4 U.S. 1, 26. 

* ss4 U.S: 2, 27. 

* ea4 0.5, 4, $2. 

*' see 1). 6. §, $4. 

14224 U.S. 1, 35. In Continental Paper Bag Co. v. Eastern Paper Bag 
Co., 210 U. S. 405 (1908), a patentee had been allowed to restrain one who 


was infringing his patent, although he had, during a long term of years, 
neither used the invention himself, nor allowed others to use it. 
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no limitations on patentees’ rights in the Sherman Act, and 
considers arguments based upon suggestions of public policy 
“not recognized in the patent laws” as not relevant, belonging 
to the legislative rather than the judicial field; it reminds one of 
the long line of lower court decisions, overruling which would 
inflict “disastrous results upon individuals who have made large 
investments in reliance upon them”; and reaches the conclusion 
that there is no difference, in principle, between the restrictions 
in question and restrictions as to the time, place or purpose of 
use.*° 

The dissenting opinion sees a fallacy in the assumption that 
the right of the patentee himself to employ any desired mate- 
rials in using the patented machine is a right derived from or 
protected by the patent law, it being in reality a right arising 
from the ownership of property (i.e., the machine) ; therefore, 
it could not be said that the restriction in question was a restric- 
tion upon the use of the machine protected by the patent law.” 

The Dick case was overruled, and the Button Fastener case 
thereby discredited, by the Motion Picture Patents case of 
1917.'' Reduced to their simplest terms, the facts were that 
the Patents Co. held patents for improvements in motion picture 
exhibiting machines; it had licensed Precision Machine Co. to 
manufacture and sell machines embodying the patented inven- 
tions; and the licensee had covenanted to sell such machines 
only upon the condition, shown by a plate attached to each 
machine, that they should be used solely with moving pictures 
leased by a licensee of Motion Picture Patents Co. The de- 
fendant Film Manufacturing Co. had supplied a theatre with 


404 0.6. 2, 35. 

16 224 U.S.1,52. In deference to the majority, but hardly making 
matters any better, the Chief Justice hastens to add that when he said “it 
cannot be said” he meant that it could not be so done “in reason.” 

17 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 
(1917). The opinion of the Court was delivered by Mr. Justice Clarke, with 
whom Chief Justice White and Justices Brandeis, Day and Pitney concurred, 
with Mr. Justice McReynolds concurring in the result. A dissenting opinion 
was delivered by Mr. Justice Holmes, with whom Justices McKenna and Van 
Devanter concurred. 
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some of its own films, for use with a machine purchased from 
the plaintiff’s licensee and bearing the required notice. The 
plaintiff’s films, while originally protected by a patent, were 
unpatented at the time of the alleged infringement. The lower 
courts held the tying restriction invalid as against the purchaser 
of the machine, and the Supreme Court affirmed. The Court, 
professing not to be concerned with any contractual questions,“ 
based its decision squarely on the limited scope of the patent 
grant. The restriction was upon the use of supplies only and 
could not be termed a restriction upon the use of the machine 
itself; the patent did not include the right to use the patented 
machine exclusively with prescribed materials; therefore, con- 
trol over materials was not protected by the patent law.” The 
argument deducing the right to impose tying restrictions from 
the right to withhold the patent altogether from public use, 
which had been sanctioned in the Button Fastener and Dick 
cases, is now rejected for its “failure to distinguish between the 
rights which are given to the inventor by the patent law and 
which he may assert against all the world through an infringe- 
ment proceeding and rights which he may create for himself 
by private contract which, however, are subject to the rules of 
general as distinguished from those of the patent law.”” To 
enforce the restriction would be to create a monopoly in moving 
picture films, wholly outside of the patent covering the 
machine.” 

Mr. Justice Holmes rested his dissent upon the patentee’s 
right to keep his device wholly out of use. He saw no pre- 
dominant public interest contravened by the tying clause, and, 
like the majority had done in the Dick case, pointed to the many 

18 243 U.S. 502, 509. 

19 243 U.S. 502, 512, 513. 

20 243 U.S. 502, 514. 

*1 243 U.S. 502, 518. Sec. 3 of the Clayton Act, enacted before the bill 
in this case was filed, had been applied to the case by the Circuit Court of 
Appeals; but the Supreme Court found it unnecessary so to do, being content 


to accept the statute as “a most persuasive expression of the public policy of 
our country” (id. at 517, 518). 
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and important transactions which might have taken place on 
the faith of earlier decisions.” 

In 1918, the Supreme Court -handed down ts decision in 
the first United Shoe Machinery case.” This was a suit by the 
Government under the Sherman Act to dissolve the United 
Shoe Machinery combine and to have its leases containing tying 
clauses declared illegal. While the combination problem in the 
case is not of immediate interest in our connection, its close 
relationship to the tying clause problem should be noted. It 
seems that the Government initially sought condemnation of 
the tying clauses as a means of completing and assuring the 
monopoly acquired by combination, but that it finally put its 
main reliance upon the leases as an independent ground for 
relief.“* The Company, controlling many important patents 
and dominating the manufacture of and trade in shoe machin- 
ery, leased its patented machines to shoe manufacturers for 
terms of 17 years. The leases contained various conditions 
which are enumerated and explained in the opinions.” The 
most important of them were the “exclusive use” clause, requir- 
ing the lessee of lasting and tacking machinery to use it, to the 
exclusion of other makes, and the “prohibitive” clause, for- 
bidding the use of the leased machinery in the manufacture of 
shoes upon which certain prior operations had been performed 
with machines not leased from the Company. There was also a 
clause requiring the lessee to obtain all fastening material 
needed in the operation of the leased machines exclusively from 
the lessor. Violation of any term of the lease gave the lessor 
the right to terminate, not only the particular lease, but all 
other leases which the lessee might have from the United 
Company. The Supreme Court, through Mr. Justice McKenna, 


*2 243 U.S. 502, 519, 520. 

28 United States v. United Shoe Machinery Co. of N. J., 247 U. S. 32 
(1918). 

24 See, for instance, the opinions of Dodge, Circuit Judge, and Brown, 
District Judge, in the same case, 222 Fed. 349 (U.S.D.C. Mass., 1915), at 
385 and 415 respectively. 

2° 247 U.S. 32, 61-63, 68-69. 
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affirmed the decree of the District Court in the defendant’s 
favor.** The leases were considered a lawful exercise of the 
patent monopoly, and the terms imposed by them were said to 
lie “within the field covered by the patent law” and therefore 
not to violate the Anti-Trust Act.** Pointing to the economic 
advantages of the leasing system to the shoe manufacturer and 
to the necessity of proper coordination of successive machinery, 
the Court found that “the installation could have had no other 
incentive than the excellence of the machines and the advantage 
of their use, the conditions imposed having adequate compensa- 
tion and not being offensive to the letter or the policy of the 
law.””* 

Mr. Justice Day, dissenting, saw in the tying system an un- 
warranted extension of the patent monopoly, both in scope and 
in time, and believed the restrictive and prohibitive clauses to 
be within the Sherman Act.” “Whenever a new machine is 
acquired by the lessee for the period of seventeen years . . . the 
chain is forged anew which binds him to the use of the lessor’s 
machines, to the practical exclusion of all others.”*° 

The second United Shoe Machinery case involved a Gov- 
ernment suit under Section 3 of the Clayton Act, brought to 
restrain the use of tying clauses in the United Company’s 
leases.** The lower court enjoined the use of seven specific 
provisions, among them the “exclusive use” and the “prohibi- 
tive” clauses, and limited the Company’s right to cancel leases 
for a violation of terms to the particular lease whose terms had 
been broken.** This decree was affirmed by the Supreme Court. 


26 The decision was 4:3, Justices McReynolds and Brandeis taking no part 
in it. Mr. Justice Day wrote a dissenting opinion in which Justices Pitney 
and Clarke concurred, and Mr. Justice Clarke wrote a dissenting opinion in 
which Justices Day and Pitney concurred. 

27 247 U.S. 32, 57. 

°8 247 U.S. 32, 63-64, 66. 

*° 247 U.S. 32, 73-75. 

 a49 U. &.:34, 70; 74. 

31 United Shoe Machinery Corp. v. U. S., 258 U.S. 451 (1922). 

82. U. S. v. United Shoe Machinery Corp. 264 Fed. 138 (U.S.D.C., Mo., 
1920). For prior stages of the same case, see 227 Fed. 507 (1915) (prelim- 
inary injunction) and 234 Fed. 127 (1916) (motion to dismiss). 
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Mr. Justice Day, writing the opinion of the court, characterized 
the tying restrictions as a system which, in view of the United 
Company’s dominating position in supplying machinery of 
certain classes, ** practically compelled the use of the machinery 
of the lessor “except upon risks which manufacturers will not 
willingly incur.”** The Court overruled the Company’s con- 
tention that the decree in its favor, rendered in the former suit 
under the Sherman Act, constituted rem judicatem in the 
present case, holding that the Sherman Act and the Clayton Act 
provided different “tests of liability” and that the Clayton Act 
was intended to supplement the Sherman Act, emphasizing the 
words “whether patented or unpatented” used in Section 3 of 
the Clayton Act.*° It further held that the Act, as applied, did 
not deprive the patentee of his property without due process of 
law, since the patent grant did not limit the power of Congress 
to prohibit in the public interest the making of agreements which 
might lessen competition and build up monopoly.** There was 
a dissent, without opinion, by Mr. Justice McKenna. 

At this point, two decisions by a federal district court may 
well serve as an illustrative interlude. One of them*’ was 
decided before the Supreme Court had spoken in the second 
Shoe Machinery case. It involved an injunction proceeding by 
the Westinghouse Company against interference by the Fibre 
Company with contracts by which the plaintiff had licensed 
othes to manufacture and sell gears covered by certain patents, 
in consideration of, inter alia, the licensees’ covenants to pur- 
chase all materials employed in such manufacture from the 
licensor or other designated manufacturers. The defendant 
contended that the tying clauses in the license agreements were 
invalid under Section 3 of the Clayton Act. The court, appar- 


38 The Company controlled over 95 per cent of such business in the U. S. 
264 Fed. 138, 163. 

34258 U.S. 451, 458. 

35 258 U.S. 451, 459, 460. 

36 258 U.S. 451, 462-464. 

37 Westinghouse Elec. & Mfg. Co. v. Diamond State Fibre Co., 268 Fed. 
121 (U.S.D.C. Del., 1920). 
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ently finding no oppressive monopolistic conditions to exist in 
the field, held the right to control the unpatented materials to 
be “an inevitable adjunct of the patent and a part of the patent 
monopoly,” and granted a preliminary injunction; but it was at 
pains to point out that the question decided in the Motion Pic- 
ture Patents case was “radically different” from the question 
before it, and furthermore, that the first Shoe Machinery case 
might have modified that decision.** 

Eight years later, the same court had to deal with a phase 
of the radio litigation. ** Radio Corporation controlled certain 
patents covering radio receiving sets; it licensed manufacturers 
of such sets to employ those patents and to sell the sets for 
certain described uses.“° The license agreements contained a 
clause whereby the licensee agreed to purchase from Radio Cor- 
poration all vacuum tubes required to make the apparatus initi- 
ally operative. The tubes were not themselves under patent 
protection. This suit was brought by manufacturers of other 
tubes to enjoin the enforcement by Radio Corporation of the 
tying clause which was alleged to be in violation of the Sherman 
Act and the Clayton Act. The court granted a preliminary 
injunction.** It conceded the defendant’s argument that license 
agreements were not within Section 3 of the Clayton Act and 
should not be written into it by judicial legislation, but got 
around the difficulty by considering the tying clause itself as a 
contract for the sale of goods within the terms of the Act.* 
The court’s finding that the clause in question substantially les- 
88 268 Fed. 121, 126. 

8° Lord v. Radio Corp. of America, 24 Fed. (2d) 565 (U.S.D.C. Del., 
1928). Affirmed, 28 Fed. (2d) 257 (C.C.A. 3rd, 1928). Cert. denied, 
278 U.S. 648. (1928). 

*° The attempted limitation of uses to which such sets might be put was 
not in issue in this case; but cf. the General Talking Pictures case, imfra p. 223 
‘. Thee a final injunction issued in the cause. 35 F. (2d) 962 (U.S. 
D.C., Del., 1929). Affirmed, sub nom. Radio Corp. of America v. DeForest 
Radio Co., in 47 F. (2d) 606 (C.C.A. 3rd, 1931). Cert. denied, 283 US. 


847 (1931). 
42 24 F. (2d) 565, 566. 
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sened competition and tended to create a monopoly in radio 
tubes was based upon the dominating position of the defendant 
and its licensees in the business done in receiving sets,** the 
natural inclination of licensees to equip all their sets, whether 
believed to be within the licensor’s patents or not, with the 
licensor’s tubes in order to avoid litigation, and the practical 
tendency of initial equipment to determine replacements.** The 
Westinghouse case of 1920 was distinguished on the ground that 
a finding of substantial lessening of competition and of tendency 
toward monopoly was lacking there; furthermore, doubt was 
cast upon the status of that case in the light of the second Shoe 
Machinery decision.** 

A case in which no patents were involved was decided by the 
Supreme Court in 1923.°° The Sinclair Co., a manufacturer 
of gasoline, leased underground tanks with pumps to retail 
dealers, at nominal rentals and upon condition that the equip- 
ment should be used only with gasoline supplied by the lessor. 
After finding that such restrictions were a general practice in 
the field and that keen competition was in fact existing, the 
Court concluded that the tying clauses did not violate the 
Clayton Act or otherwise constitute an unfair method of 
competition.** 

The Carbice case of 1931 shows a further development of 
the tendency first apparent in the Motion Picture Patents case 
and confirmed by the Radio case.** This was a suit to enjoin 
contributory infringement brought by the Patents Development 
Corporation and Dry Ice Corporation as its exclusive licensee 


48 The plaintiffs put the figure at 95 per cent; the defendant conceded a 
maximum of 70 per cent. 24 F. (2d) 565, 566. 

44 F, (2d) 565, 568. 

“524 F. (2d) 565, 568, 569. At the final hearing it was shown that 
the defendant’s control in the tube field actually decreased during the period 
in which the tying clause was in force; but the court attributed this phenomen- 
on to other factors. 35 F. (2d) 962, 963. 

46 Fed. Trade Commission v. Sinclair Refining Co., 261 U.S. 463 (1923). 

47 261 U.S. 463, 473 et seq. 

48 Carbice Corp. of Am. v. American Patents Development Corp., 283 
U. S. 27 (1931). 
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against the Carbice Corporation. The Patents Development 
Corporation owned a patent for the invention of a package 
employing solid carbon dioxide as a refrigerant for ice cream or 
other freezable products and so insulating the dioxide that it 
was less accessible for exterior heat than the freezable products. 
The solid carbon dioxide itself was unpatented. Dry Ice Cor- 
poration, as the exclusive licensee of the patent, did not manu- 
facture the packages and did not formally license others so to 
do; but it manufactured and sold solid carbon dioxide, making 
it a condition of each such sale that the goods should not be used 
except in containers or apparatus provided’ or approved by the 
vendor, and that containers or apparatus provided or approved 
by the vendor should be used only with the vendor’s “dry ice” 
(solid carbon dioxide). The defendant, another manufacturer 
of solid carbon dioxide, had sold its product to customers of the 
Dry Ice Corporation for use in packages like those described in 
the patent. The Court, assuming the validity of the patent, 
denied relief on the ground that the attempted limitation of 
customers to the use of “dry ice” was invalid.*” The Dry Ice 
Corporation was deemed to have extended to each of its cus- 
tomers an implied license to use the invention, upon a condition 
limiting the licensee to the use of unpatented materials pur- 
chased from the licensor. But a patent owner “may not exact 
as the condition of a license that unpatented materials used in 
connection with the invention shall be purchased only from the 
licensor.”°? The case was thus squarely brought within the 
broad general principle of the Motion Picture Patents case, 
without any reliance by the Court upon Section 3 of the Clayton 
Act such as had been placed upon that statute by the lower 
courts in the Radio case. 

The Jnternational Business Machines case” presented a suit 
by the Government under the Clayton Act to enjoin the Inter- 


*° Later, after reargument, the patent was declared invalid for want of 
novelty and invention. 283 U. S. 420 (1931). 
5° 283 U.S. 27, 31. 
51 International Business Machines Corp. v. U. S., 298 U. S. 131 (1936). 
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national and three other corporations from leasing their tabulat- 
ing and other machines upon the condition that the lessee should 
use with such machines only tabulating cards manufactured by 
the lessor. It appeared that the International Corporation and 
Remington Rand completely controlled the field, and that they 
had an agreement to respect each other’s lease contracts in the 
sale of cards. There were patents covering the machines and the 
cards when perforated, but apparently not cards in the un- 
punched state. However, the Court was willing to assume in 
the International’s” favor that the cards were protected by 
patents even in the unpunched state. On that assumption, it 
affirmed the action of the lower court in granting an injunction. 
While one purpose of Section 3 of the Clayton Act undoubtedly 
was to prevent the “tying” of unpatented supplies,” the practice 
of tying several patented articles together, revealed in the first 
Shoe Machinery litigation, was as much within the purview of 
the statute.* The plainly expressed purpose of the statute was 
to make the lawfulness of the tying clause a matter to be deter- 
mined “by applying to it the standards prescribed by Section 3 
as though the leased article and its parts were unpatented.”” 
The International’s contention that without the tying clause an 
adequate supply of cards would not be forthcoming from com- 
petitors was dismissed as not supported by the evidence; and it 
was said that even if there were any exceptions to the unambigu- 
ous command of the Clayton Act, protection of “good will” for 
the machines could not justify a tying clause designed to elim- 
inate competition.” 

Two recent cases, decided within a few months of each other, 
may further serve to illustrate the tying clause problem as 
viewed by the Supreme Court. In the first of them,” the parties 
were competing manufacturers of bituminous emulsion—an 


52 Only the International appealed in the case. 

53 See 51 Conc. Recorp, Part 14, 63rd Cong., 2nd Session, 14.089 ff. 

54 See Conc. Recorp, Vol. 51, Part 14, 63rd Cong., 3rd Session, 14.275. 
55 298 U.S. 131, 137, 138. 

56 298 U.S. 131, 130, 140. 

57 Leitch Mfg. Co. v. Barber Co., 302 U. S. 458 (1938). 
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unpatented article produced in this country by many concerns 
and in common use by their customers for various purposes. 
The Barber Co. owned a process patent for a method by which 
a spray of the emulsion was used to form a film on the surface 
of cement concrete roads, in order to retard evaporation during 
curing. The Company did not itself engage in road building 
or compete with road contractors. It did not grant to road 
builders a formal license to use the patented process; but any 
road builder could buy emulsion from it for that purpose, so 
that such sales implied authority to practice the invention. When 
Leitch Co. began to sell its emulsion for such use Barber Co. 
sued it as a contributory infringer. The Court considered the 
plaintiff’s method of doing business as the practical equivalent 
of granting written licenses to its customers upon the condition 
that the patented method should be practiced only with emulsion 
purchased from it. “Thus, the sole purpose to which the patent 
is put is thereby to suppress competition in the production and 
sale of staple unpatented material for this use in road build- 
ing.”’* Again Mr. Justice Brandeis, who had also written the 
opinion of the court in the Carbice case, rests his decision on the 
broad ground that “the owner of the patent monopoly, ignoring 
the limitation inherent in the patent grant, sought by its method 
of doing business to extend the monopoly to unpatented material 
used in practicing the invention.” 

The other 1938 case,” while not directly concerned with the 
tying clause problem, throws interesting sidelights on it. The 
American Telephone & Telegraph Co. owned patents for in- 
ventions in vacuum tube amplifiers which had been used in wire 
and radio telephony, talking motion pictures, and other fields. 

58 302 U.S. 458, 461. 

5® 302 U.S. 458, 463. 

6° General Talking Pictures Corp. v. Western Elec. Co., 304 U.S. 175 
(1938). The opinion of the Court was delivered by Mr. Justice Butler. Mr. 
Justice Black delivered a dissenting opinion. Justices Roberts, Cardozo and 
Reed took no part in the decision. It may be of some interest that this case 


was argued on December 13 and 14, 1937, and decided on May 2, 1938; 
whereas the Leitch case, likewise argued on Dec. 14, 1937, was decided on 


Jan. 3, 1938. 
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One, known as the “commercial” field, included talking picture 
equipment for theatres. Another, called the “private” field, 
embraced radio broadcast reception, radio amateur reception, 
and radio experimental reception. Western Electric Co. and 
others were subsidiaries of the Telephone Co. and were by it 
exclusively licensed in the “commercial” field, i.e., in making 
and supplying to theatres talking picture equipment including 
amplifiers embodying the inventions. In the “private” field, 
however, Telephone Co., through Radio Corporation of Amer- 
ica, granted non-exclusive licenses to others, including the 
American Transformer Co., which licenses were limited to the 
manufacture and sale of the amplifiers for private use. Those 
licenses also required that the amplifiers should have notices 
affixed to them stating that the apparatus was licensed only for 
radio amateur, experimenta] and broadcast reception under the 
patents in question. The defendant, General Talking Pictures 
Corporation, was also engaged in furnishing talking picture 
equipment to theatres. It had purchased amplifiers covered by 
the patents in question from the American Transformer Co. 
and included them in the equipment furnished by it to theatres. 
These suits were brought to enjoin infringement, and the plain- 
tiffs prevailed. The Court, emphasizing that the Transformer 
Co. was a mere licensee and not a purchaser of apparatus from 
the patent owner, saw no attempt in this case on the part of 
the patent owner to extend the scope of the monopoly beyond 
that contemplated by the patent statute.” 

Mr. Justice Black, dissenting, took the position that the 
contractual rights of the plaintiffs against the Transformer Co. 
as licensee could not help them in this infringement suit against 
a third party. The patent statute, on which alone the plaintiffs 
could rely, did not empower a patentee to extend his monopoly 
into the country’s channels of trade after a sale which passed 
title.** The very case before the Court disclosed a “patent pool” 
system of tremendous proportions, indicating “the possible 


1 304 U.S. 175, 181. 
62 304 U.S. 175, 184, 185. 
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extent of a power to direct and censor the ultimate use of the 
multitudinous patented articles with which the nation’s daily 
life is concerned.” 


SoME SOCIOLOGICAL CONSIDERATIONS ENTERING INTO TYING 
CriausE Decisions 


Obviously, it cannot be attempted here to do justice to all 
of the economic and social conditions surrounding the use of 
the patent device for the acquisition or reenforcement of monop- 
olistic control. This section will have to be limited to a brief 
discussion of some of the matters dehors strictly legal theory 
which may, at one time or another, have played a part in the 
varying fate of the tying clause at the hands of the courts. 

One thing is certain: the judges, whether on the majority 
or on the dissenting side, have frequently, and by no means 
sparingly, engaged in considerations of general policy in con- 
nection with tying clauses, although they have on occasion 
emphatically disavowed any such intention.” 

The normal operation of tying restrictions, whether con- 
cerning “supplementary” supplies or “complimentary” goods, is 
readily understood. The patent owner, in all cases where the 
invention covered by his patent constitutes a great improvement 
over competitive (patented or unpatented) machines, products 
or processes, is in a superior bargaining position. He utilizes 
this advantage, springing from the merits of the particular in- 
vention, in order to-compel acceptance, not only of the subject 
matter of his patent, but also of other goods or supplies, patented 
or unpatented, which might not otherwise find so ready a 
market. The economic power yielded by a single patent is 
multiplied where an individual business unit or group controls 

®8 304 U.S. 175, 186, 187. 

*4 The Supreme Court said in the Dick case: “Arguments based upon sug- 
gestions of public policy, not recognized in the patent laws, are not relevant. 
The field to which we are invited by such arguments is legislative, not judi- 
cial.” 224 U.S. 1, 35. Compare the earlier statement in the same opinion, 


characterizing the patent claim as “a monopoly granted to subserve a broad 
public policy, by which large ends are to be attained.” 224 U.S. 1, 27. 
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numerous important patents relating to a particular line of 
industry; and power may be further increased by patent pooling 
and cross-licensing arrangements. Under such conditions, a 
system of tying restrictions may be thoroughly effective in 
smothering competition and securing monopolistic control. 
“The very existence of such restrictions suggests that in its 
absence a competing article of equal or better quality would be 
offered at the same or at a lower price.”” 

This passage from Vaughan was quoted with approval by 
Mr. Justice Brandeis in the Carbice case, “° and requoted by Mr. 
Justice Stone in the Business Machines case." But earlier 
judicial pronouncements had looked at the problem from a> 
different point of view. The majority in the Dick case justified 
control of the market in supplementary goods by the patent 
owner by pointing out that it “was a market which he alone 
created by the making and selling of a new invention,” and that, 
if the terms imposed be too onerous, the patented article would 
not find a market.®* Similarly, Mr. Justice Holmes, dissenting 
in the Motion Picture Patents case, saw no predominant public 
interest involved, because domination of the market in supplies 
could be only coextensive with the public desire for the patented 
invention.” On the other hand, the majority in that case, as 
Chief Justice White had done as a dissenter in the Dick case," 
professed concern over the increased possibilities of “tying up” 
many ordinary necessities of life, resulting from modern corpor- 
ate organization,” and similar considerations motivated Mr. 
Justice Black in his dissent in the General Talking Pictures 
case."* 

The argument, advanced occasionally, that “tying” affords 

85 VauGHAN, Economics oF Our Patenrr SysTEM, 125, 127 (1925). 
6 283 U.S. 27, 32, note 2. 

87 298 U.S. 131, 139. 

$8 224 U.S. 1, 32, 34. 

8° 243 U.S. 502, 520. 

70 224 U.S. 1, 55, 56. 


™ 243 U.S. 502, 513, 514. 
72 304 U.S. 175, 186, 187. 
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a convenient measure of royalty, because the amount of supplies 
or materials needed and consequently the profits derived from 
their sale by the patent owner are proportioned to the use made 
of the patented machine or process, does not seem to have 
made much of an impression on the courts. Obviously, there 
are more direct ways in which such proportionment may be 
achieved. 

Technological arguments have met with varying success in 
the courts. The Supreme Court in the first Shoe Machinery 
case gave express recognition to the necessity of coordination 
of the various machines operating in succession, a factor much 
insisted upon by the defendant. On the other hand, the Court 
in the Business Machines case pointed out that protection of 
good will did not justify tying clauses, since it could be achieved 
by requiring the use of (any) material conforming to necessary 
specifications.” 

These are some of the considerations peculiarly applicable 
to tying clause problems. The courts, however, rarely deal with 
such problems in isolation. And even when they do, their 
attitude may vary according to the magnitude of the interests 
involved in the particular case and according to the state of 
public opinion and of anti-trust feeling and activities in general. 
How their attempts to adjust conflicting interests have been 
rationalized in terms of legal doctrine, will form the subject 
matter of the following section of this article. 


LecaL ARGUMENTATION EMPLOYED IN JUSTIFYING OR 
ConDEMNING Ty1nG CLAUSES 


The “conflict” between the patent monopoly and anti- 
trust legislation has been the subject of much discussion among 
legal writers. Some of them recognize the existence of such 

78 See, for instance, Montague, The Sherman Anti-Trust Act and the 
Patent Law, 51 (Reprint from Yave L. J., 1912). 


™ 247 U.S. 32, 64. Defendant’s Brief on Reargument, 21-24. 
79 298 U.S. 131, 140. 
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a conflict."* Others deny it."’ It seems idle to go into meta- 
physical speculations on this point. The policies underlying 
patent and anti-trust legislation, respectively, may well be 
regarded as antagonistic, though not mutually inconsistent. But 
whether the two groups of statutes be in “conflict,” or “contact,” 
or in the relation of general rule and exception, or entirely 
heterogeneous, it is a fact that the courts have experienced con- 
siderable trouble in defining and delimiting the respective 
spheres of operation. 

In dealing with the tying clause problem, the Supreme 
Court has by no means pursued a consistent course. At first, 
in upholding the tying clause in the Dick case, it relied mainly’ 
on the theory that the whole includes all its parts; i.e., the 
patentee’s right to let his invention go to waste was held, by 
argument @ fortiori, to embrace the lesser right of permitting 
its use upon such terms as he might choose to prescribe.” An 
English judge has carried this notion to its extreme by saying 
that it did not matter how unreasonable or absurd the conditions 
were.” Obviously, there must be some limitations to such 
anti-social doctrine.** The Button Fastener case conceded that 
"18 See, for instance, Montague, The Sherman Anti-Trust Act and the 
Patent Law, Reprint from YaLeE L. J. (1912), 36 f., seeing “flat contradic- 
tion” and “mutual inconsistency,” and using the very conflict as a basis for 
his argument in favor of the tying clause; on the other hand, see Peaslee, The 
Effect of the Federal “Anti-Trust Laws” on Commerce in Patented and Copy- 
righted Articles (1915) 28 Harv. L. Rev. 394, seeing “contact, if not 
conflict,” but arguing that the patent law does not confer the right to make 
tying contracts (at 404). 

77 See, for instance, Lamb, The Relation of the Patent Law to the Federal 
Anti-Trust Laws (1927) 12 Corn. L. Q. 261, regarding patent rights as a 
valid exception to the prohibitions of the Sherman Act (at 266). Feuer, The 
Patent Monopoly and the Anti-Trust Laws (1938) 38 Cor. L. Rev. 1145; 
goes furthest in finding a “no-man’s land” between patent monopoly and 
Clayton Act, properly interpreted (at 1165-1168). 

78 Supra, note 14. 

7° Incandescent Gas Light Co., Ltd., v. Cantello, 12 Pat. Cas. 262 (1895). 

8° In England, tying clauses of any kind are now outlawed as being in 
restraint of trade and contrary to public policy, and insertion of any such clauses 
in sale, lease or license agreements affords a complete defense in infringement 


suits. Patents and Designs Acts of 1907, 7 Edw. VII, c. 29, s. 38, as amended 
by Act of 1919, 9 and 10 Geo. V., c. 80, s. 20. 
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the patentee’s rights are subject to “the limitations imposed by 
definite principles of public policy.” It just seems that the 
courts in the earlier days, up to the time of the Clayton Act, did 
not regard the principles of public policy prevailing at common 
law and under the Sherman Act as being sufficiently “definite.” 

Mr. Justice Holmes, in his dissent in the Motion Picture 
Patents case, reasoned that “generally speaking, the measure 
of a condition is the consequence of a breach, and if that con- 
sequence is one that the owner may impose unconditionally, 
he may impose it conditionally upon a certain event.” Of 
course, if the condition is broken, and the patent owner there- 
upon withdraws the privilege of use, it is quite true that the 
resulting state of things is no different from that brought about 
by an initial refusal to grant the privilege. But this overlooks 
that a condition may also be measured by the consequence of 
its observance; in fact, the patent owner would ordinarily be 
interested in having the condition respected rather than 
violated; and here it is that anti-trust policy comes in. 

The majority in the Dick case recognized the problem as 
one of drawing the line between a “lawful” and an “unlawful” 
qualification upon the use,” but came to the conclusion that the 
tying restriction in question was not different, in principle, from 
qualifications in respect of time, place or purpose of use which 
had always been recognized by the courts.“ But was there 
really no “difference in principle,” if those words may be taken 
to include marked differences in degree? The patent statute 
itself allows a patentee to grant an exclusive right under his 
patent “to the whole or any specified part of the United 
States.” The theory of a “partial” grant may also quite 
logically be applied to limitations in time. And even of limita- 
tions in respect of purpose of use it may be said that they do 
no more than delimit a partial grant, reserving to the patent 

81 77 Fed. 288, 293. 
82 243 U.S. 502, 519. 
88 Supra, note 10. 


84 Supra, notes 9 and 15. 
85 Rev. Star. sec. 4898 (1875); 35 U.S.C. sec. 47 (1934). 
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owner the right to exclude others from all uses not granted. 
But there comes a point where the line must be drawn between 
a partial grant on the one hand, and a grant with a collateral 
restriction on the other. It seems rather strained to regard a 
tying clause as a definition of what is granted and what is re- 
served by the patent owner, and to say that he merely “splits” 
his exclusive right to use in such cases.** The Government aimed 
at a reductio ad absurdum of such logic when, in the second Shoe 
Machinery suit, it put the imaginary case of an owner of a gun 
patent who “could not, by leasing a gun and reserving all use 
of the invention except that of killing the maker of a competing 
gun, make such a condition legal by giving it the form of a 
reservation of the use of a patent.”* 

The argument a fortiori, based upon the patent owner’s 
right to keep his device wholly out of use, has a counterpart in 
the attempt sometimes made to identify the imposition of a 
tying clause with the setting of a price by the patent owner. 
Thus, the Dick case implies that the owner may “choose to take 
his profit in this way, instead of taking it by a higher price for 
the machines.”** A short answer to this would seem to be that 
neither in common understanding nor in law are conditions con- 
sidered as the equivalent of price, and while it is the normal 
policy of the law not to limit the compensation asked and re- 
ceived by the owner of property, it is its policy to maintain 
competitive conditions in the market. 

The decision in the Motion Picture Patents case, allowing 
an alleged infringer to defend on the ground of invalidity of 
the tying restriction, reached that result on general grounds, but 
regarding the Clayton Act as a persuasive declaration of public 
policy.” No such favorable recognition was accorded the Act 


86 On the question of divisibility of the patent right, see Powell, The 
Nature of a Patent Right (1917) 17 Cox. L. Rev. 663. Professor Powell 
comes to the conclusion that the answer to that problem depends upon the 
practical consequences attendant on the division in question (at 683-684). 

87 258 U.S. 52; Cases and Points, Brief for the United States, p. 41. 

88 224 U.S. 1, 50. 

8° Supra, note 21. 
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in the first Shoe Machinery case, decided the following year, 
but it should be pointed out that proceedings in the case had been 
commenced before the enactment of the statute. Technically, 
that case was distinguished from the Motion Picture Patents 
decision on the ground that the United Shoe Machinery Com- 
pany leased its machinery, whereas the Patents Company had 
sold its machines; and a patent owner “cannot grant the title 
and retain the incidents of it.” But it does not appear from the 
opinion in the Picture Patents case that the Court had relied 
very heavily on such reasoning; in fact, the opinion deals almost 
exclusively with the scope of the patent monopoly. 

It should be said here generally that the distinction between 
sale, lease, or license, whatever its significance may be in other 
connections, does not seem to be a proper basis for a differentia- 
tion in tying clause problems. For one thing, we are concerned 
here with statutes aimed at the maintenance of competitive 
conditions, not with the common: law policy against restraints 
on alienation. Moreover, the Court itself does not now regard 
such a distinction as controlling. Of course, Section 3 of the 
Clayton Act expressly mentions leases, along with sales or 
contracts for sale, in its prohibition of tying clauses. But the 
Court has gone further and has held that even a licensee cannot 
be limited to exclusive use of materials furnished by the 
licensor.*° On the other hand, it decided the same year that a 
patent owner may dictate the purpose to which his device may 
be put even by an outright purchaser from his licensee.” 

When Congress had before it the bill which became Section 
3 of the Clayton Act, it could not foresee what the Supreme 
Court would pronounce as the law in 1917 and 1918; but it 
was familiar with the decision in the Dick case and with the 
contentions of the parties in the first Shoe Machinery case.” 


%° Leitch Mfg. Co. v. Barber Co., 302 U.S. 458 (1938). 

®1 General Talking Pictures Corp. v. Western Electric Co., 304 U.S. 175 
(1938). 

82 International Business Machines Corp. v. U. S., 298 U.S. 131 (1936), 
at 137. 
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An argument was made, by the corporation bar and in the brief 
for the defendants on reargument of the second Shoe Machinery 
case, to the effect that the Clayton Act was merely declaratory 
and rendered nothing unlawful which had not been unlawful 
before; but the second Shoe Machinery case established the 
contrary.” The reasoning by which the Court arrived at that 
result has aptly been described as “resourcefully tugging at its 
own boot-straps.”** The tenuous ground on which the Motion 
Picture Patents case had been distinguished in the first Shoe 
Machinery case has already been noted. But while the result in 
the second Shoe Machinery case is easily justifiable on its own 
grounds, it took considerable reasoning in a circle to reconcile: 
that decision with the former opinion in the Sherman Acct suit, 
even apart from the question of res judicata. The former case 
had definitely decided that the lessor of a patented machine had 
the right to impose tying restrictions, such right being part 
and parcel of the patent monopoly. But now the Court discovers 
that “the patent right confers no privilege to make contracts 
in themselves illegal, and certainly not to make those directly 
violative of valid statutes of the United States.””’ Of course, 
the very question to be decided was whether Section 3 of the 
Clayton Act was a “valid statute of the United States,” in view 
of the fact that it cut down on rights which the Court in 1918 
had held to have been within the patent monopoly. Had the 
first Shoe Machinery case been expressly overruled in its con- 
struction of the patent grant, no such difficulties would have 

°8 McLaughlin, Legal Control of Competitive Methods (1936), 21 lowa 
L. Rev. 274, at 281. Even before the first Shoe Machinery decision, it had 
been argued—and very convincingly—that the Sherman Act already had the 
effect of prohibiting all contracts in restraint of trade (qualified only by the 
“rule of reason”), that the test under Sec. 3 of the Clayton Act did not differ 
greatly from that, and that the words “whether patented or unpatented” in 
the latter statute were unnecessary. Peasles, The Effect of the Federal “Anti- 
Trust Laws’ on Commerce in Patented and Copyrighted Articles (1915) 28 
Harv. L. Rev. 394. 

** Feuer, The Patent Monopoly and the Anti-Trust Laws (1938) 38 Cot. 


L. Rev. 1145, 1160. 
% 258 U.S. 451, 463. 
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confronted the Court. That the second case in effect overruled 
the first by discarding its theory,”® seems to be a point well taken. 
It may be suggested, however, that the Court, had it been 
prepared to overrule the earlier decision, might have found it 
even harder to dispose of the defense of res judicata. 

The decision of the United States District Court for Dela- 
ware in the Westinghouse Electric case” hardly merits extended 
discussion here, in view of the later decision by the same court 
in the Radio case."* The Westinghouse decision was rendered 
at a time when the first Shoe Machinery case was the law of the 
Supreme Court; but after that Court had ‘decided against the 
same defendant in the Clayton Act suit, the District Court for 
Delaware found it difficult to reconcile its former decision with 
the new law;” its half-hearted attempt, in addition to that, 
to distinguish the earlier case on the facts must be regarded as 
mere make-weight, in view of the fact that the Westinghouse 
opinion had looked upon the right to control unpatented mate- 
rials as “an inevitable adjunct of the patent and a part of the 
patent monopoly.” 

The important point in the Radio decision was its theory 
that the tying clause itself could be considered as a contract for 
the sale of goods within the meaning of Section 3 of the Clayton 
Act.’ Even though the tying clause in question “tied” the tubes 
to the apparatus to be manufactured by a licensee, even though 
there was neither sale nor lease of such apparatus but merely a 
license to manufacture it under the licensor’s patents, the court 
found it possible to make Section 3 of the Clayton Act the basis 
of its decision. 

The Supreme Court has been more cautious in its statutory 
construction, but has gone even further by condemning tying 

°6 McCormack, Restrictive Patent Licenses and Restraint of Trade (1931) 
31 Cox. L. Rev. 743, 756. 

°*? Supra, note 37. 

°8 Supra, note 39. 

°° Supra, note 45. 


1 Supra, note 38. 
® Supra, note 42. 
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clauses without the aid of the Clayton Act. Both the Carbice 
case* and the Leitch case* were decided on broad general prin- 
ciples. The former, employing the notion of an implied license 
to use the patented invention, arising from each sale of unpat- 
ented “dry ice,” had an express tying clause to rely on which 
had been made a condition of each such sale. But the Leitch 
case went to the limit yet reached by establishing the principle 
that even in the absence of both an express license and a tying 
clause, the patent owner may not by his “method of doing 
business” achieve the same practical result as would be brought 
about by the use of a tying clause. 

The International Business Machines case’ presented a 
straight tying clause attached to leased machinery, and the de- 
cision could—as it necessarily had to—be based squarely upon 
the Clayton Act which was held to prohibit the tying of pat- 
ented as well as unpatented supplies to leased machinery. 

The Sinclair case® has been included in this article because 
it is a fairly late case upholding a tying restriction in the absence 
of any patents, thus standing in significant contrast to the second 
Shoe Machinery, Carbice, Business Machines, and Leitch cases 
and demonstrating, by way of reflex, how completely the Court 
has freed itself of the notion that patent protection has any 
bearing on the validity of tying clauses; indeed, the existence 
of such protection may now constitute one of the elements 
vitiating a tying arrangement. It should be remembered that 
the Clayton Act condemns the tying clause only where the effect 
of the lease, sale, or contract for sale to which it is attached, or 
the effect of the tying clause itself, “may be to substantially 
lessen competition or tend to create a monopoly in any line of 
commerce ;” and no such effect or tendency was found to exist 
in the Sinclair case. 

The General Talking Pictures case’ has already been noted 


® Supra, note 48. 
* Supra, note 57. 
® Supra, note 51. 
® Supra, note 46. 
? Supra, note 60. 
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in connection with the possible distinction between sale, lease 
and license and its bearing on our problem.* It further tends to 
confirm the view that there are no fixed mechanical rules gov- 
erning the limits to a patent owner’s right to control the use 
of his invention by others. The case need not be taken as an 
indication that the tendency of the Court manifested in the 
Carbice and Leitch cases has been reversed, although some such 
fear may have played a part in causing Mr. Justice Black to dis- 
sent. One may certainly argue that the right to determine the 
nature of the use of a patented device is within the class of 
“partial reservations” always recognized by the courts and that 
the division of a patent monopoly into rights to exclusive use 
in the “commercial” and “private” fields, respectively, is reason- 
able enough, without at the same time admitting the legitimacy 
of attempted control over supplementary or complementary 
goods and the reasonableness of bringing such collateral restric- 
tions under the category of partial reservations. In fact, the 
Court has since reaffirmed the principle that a patent owner 
“may not, by virtue of his patent, condition his license so as to 
tie to the use of a patented device or process the use of other 
devices, processes or materials which lie outside of the monop- 
oly of the patent licensed,” and the broad doctrine of the Car- 
bice and Leitch cases has been applied by several lower federal 
courts. *° 

® Supra, p. 231, et seg. 

® Ethyl Gasoline Corp: v. United States, 309 U.S. 436, 456 (1940), a 
suit under the Sherman Act to enjoin an elaborate patent license system 
principally on the ground that it was used for the purpose of resale price main- 
tenance. While made primarily with reference to control of prices and market 
practices, the following statement (at 459) is also significant: “The patent 
monopoly of one invention may no more be enlarged for the exploitation of 
a monopoly of another . . . than for the exploitation of an unpatented 
MT. 6 

10 J. C. Ferguson Mfg. Works, Inc. v. American Lecithin Co., 94 F. (2d) 
729 (C.C.A. Ist, 1938); American Lecithin Co. v. Warfield Co., 105 F. 
(zd) 207 (C.C.A. 7th, 1939) (extending the doctrine to a suit for direct 
infringement) ; Philad Co. v. Lechler Laboratories, Inc., 107 F. (2d) 747 
(C.C.A. 2nd, 1939) (rule not limited to attempted control of “staple ma- 
terials”; nor is its operation prevented by the fact that the goods sought to be 


“tied” are themselves under patent), but cf. Johnson Co., Inc. v. Philad Co., 
96 F. (2d) 442, 446 (C.C.A. gth, 1938) (strong intimation that rule applies 
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CONCLUSION 


A study of tying clause cases involving patented machines, 
products or processes reveals a complicated interplay of notions 
of public policy, common law principles, statutory construction, 
and constitutional limitations. Varied and heterogeneous con- 
siderations have been used to support judicial pronouncements 
at different times; but judicial attitude has not at all times 
been determined by the elements used in its rationalization. 

There was a long period during which the patent monopoly 
was regarded as including the right to impose tying clauses; that 
is to say, that right was thought to be derived from the patent 
statute, if not the Constitution, and grave doubts were attendant 
upon constitutionality of Congressional legislation depriving 
the patent owner of his right; the constitutional problem could, 
however, be avoided by a construction of such legislation as not 
purporting to cut down the right. But the Sherman Act was 
supplemented by the specific prohibitions of the Clayton Act, 
and the only way left then to avoid the constitutional issue was 
to narrow down the Court’s construction of the patent grant— 
a way which had been paved by the Motion Picture Patents 
decision, but blocked again in the first Shoe Machinery case. The 
cases from the Motion Picture Patents to the Leitch case con- 
demning the tying clause on general grounds, without the direct 
aid of a statute, definitely recognized and settled the limited 
scope of the patent monopoly. 

It thus appears that, in spite of its early existence,” the 
patent monopoly had no predetermined boundary lines, any 
more than other types of individual property rights. While the 
Court has frequently insisted upon a contrary premise, the 





only to “standard articles of commerce,” to “standard unpatented articles”) ; 


B. B. Chemical Co. v. Ellis, 32 F. Supp. 690 (U.S.D.C. Mass., 1940). See 
also Alemite Corporation v. Lubrair Corporation, 62 F. (2d) 899 (C.C.A. 
Ist, 1933) (construing the scope of a patent narrowly so as not to conflict with 
the doctrine of the Carbice case or, perhaps more accurately, its underlying 
licy). 
™ = a brief general outline of the history of patent law in England and 
this country, see Lamb, The Relation of the Patent Law to the Federal Anti- 
Trust Laws (1927) 12 Corn. L. Q. 261, at 261-265. 
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approach must be from a different side. No matter how strong 
and beneficial to society the policy underlying the patent law 
may be, the privileges conferred upon the patent owner are in 
derogation of the common right. Our present economic system, 
in theory if not always in action, rests upon the policy of main- 
taining free competition, even apart from legislative declarations 
of such policy. It is that public interest which in the final 
analysis defines the scope and contents of the patent monopoly, 
just as the public interest involved in the particular case has de- 
termined the boundaries of “liberty and property” generally. 

The state of the law may then be summarized as follows: 
The tying clause, while not illegal by and in itself, will be con- 
demned where it may tend to a substantial lessening of competi- 
tion or to a monopoly in any line of interstate or foreign com- 
merce. It matters not whether it be attached to sale, lease, or 
license; it makes no difference whether it bind patented to 
patented, patented to unpatented, unpatented to patented, or 
unpatented to unpatented machinery, supplies, or processes; 
and it may be struck down either with or without the aid of a 
statute. The controlling consideration is its effect on competi- 
tion, to an extent which has made the very term “tying clause” 
too narrow; because, finally, it is immaterial whether or not 
there be a “clause,” or even a tacit consensual arrangement, at 
all: a mere “method of doing business,” if bringing about the 
same undesirable result, is now given the same legal effect of a 
defense in infringement proceedings, although it might not, 
under existing statutes, supply a basis for affirmative action 
against its user. 

It is probably due to the Supreme Court’s sweeping repudi- 
ation of “tying,” even more than to the express language of the 
Clayton Act, that the practices considered in this Article no 
longer constitute a prominent problem of law reform. The 
future will show how other abuses of the patent system can be 
corrected, legislatively and judicially, and in what respects the 
system itself may need possible modifications in order best to 
serve the common good. 
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NOTES AND COMMENTS 





CONSTITUTIONAL LAW 


Civit Liserties — FREEDOM OF THE PREss vs. THE RIGHT 
oF Privacy. 


Arnold Johnson applied for a temporary order to restrain the 
defendant, the Cleveland Press, from continuing the publication of 
articles which included a list of the names appearing upon the nominating 
petitions of the Communist Party. The petition alleged in part that the 
publication, in its obvious playing upon the “fifth column” and Com- 
munist hysteria, had exposed the signers of such petitions to open terror 
and physical violence. Damages were asked for the alleged invasion of 
the Plaintiff’s and other signers’ rights of privacy. Defendant filed a 
general demurrer on the ground that the petition failed to state a cause 
of action; in sustaining the demurrer, the court ruled that the right 
of a free press is paramount to the right of privacy, and freedom of the 
press imports freedom from any censorship over what shall be published.* 

Ohio’s Constitution, Article I, Section 2, provides: “Every 
citizen may freely speak, write, and publish his sentiments on all subjects 
being responsible for the abuse of the right and no law shall be passed 
to restrain or abridge the liberty of speech, or of the press.” 

It is apparent from the language used that punishment, and not 
prevention, shall be the method of controlling abuses of the constitution- 
ally guaranteed rights of free speech and press. While it was never 
intended that these guaranties were to constitute an absolute license to 
speak and publish anything one pleases,’ the determination of where 
license begins and freedom ends is generally held to be in the first instance 
a legislative matter.* Although the fourteenth amendment to the Federal 
Constitution protects the fundamental liberties from state aggression,* 
the states in the exercise of the police power may enact legislation punish- 
ing those who abuse freedom of speech and of the press by utterances 

1 Johnson et al. v. Scripps Publishing Co., 32 Ohio L. Abs. 423 (1940). 

* State v. Kassay, 126 Ohio St. 177, 184 N.E. 521 (1933); Davis v. State, 118 
Ohio St. 25, 160 N.E. 473 (1928); State v. Laundy, 103 Ore. 433, 204 Pac. 958 (1922); 
Whitney v. Calif., 274 U.S. 357 (1926). 

* Near v. Minn., 283 U.S. 697, 51 Sup. Ct. 625 (1931); State v. Holm, 139 Minn. 
267, 167 N.W. 181 (1918); Commonwealth v. Libby, 216 Mass. 356, 103 N.E. 923 
eo v. Town of Irvington, —U.S.—, 84. L. Ed. 115, 60 Sup. Ct. 179 (1939); 


Gitlow v. N.Y., 268 U.S. 652, 45 Sup. Ct. 625 (1925); DeJonge v. State of Ore., 229 
U.S. 353, 57 Sup. Ct. 255 (1937). 
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inimical to public welfare, or tending to incite to crime.” Once the limits 
to their exercise are set, it becomes the duty of the courts to determine 
whether the announced limitations go too far.° However, the power 
of a state to abridge the constitutionally guaranteed liberties must find 
its justification in a reasonable apprehension of danger to organized 
government. 

Blackstone’s definition of freedom of the press, “principally, although 
not exclusively, immunities from previous restraints or censorship,’ has 
become the accepted rule in a majority of our courts. Ohio, in accord 
with the great weight of authority, is opposed to a court of equity’s taking 
jurisdiction to grant injunctive relief when that relief amounts to a 
control in advance of matters to appear in print.” However, a few 
jurisdictions will, upon the request of a plaintiff who has received a 
verdict in a law action branding the defendent’s publications as libelous, 
grant an injunction to prevent further publication of the libel.’ Even 
under the most favorable interpretation of the minority view, the court 
in the principal case could not grant the injunction demanded by the 
plaintiff. 

Equally without merit was the plaintiff’s claim for damages allegedly 
incurred as a result of the invasion of his and the other signers’ right of 
privacy. The right of privacy has been defined as the right of an individ- 
ual to withold himself and his property from public scrutiny if he so 
chooses.*® Many jurisdictions deny the existence of a legal right of 
privacy."* Others recognize it as a legal right upon which a demand 
for injunctive relief or damages may be grounded.’* Granted the 
existence of the right, decisions tend to recognize the several limitations 

. -. oa 
upon the right as announced by Warren and Brandeis.** Foremost 
among the limitations is the principle that the right of privacy does 
not prohibit any publication of matter which is of public interest.** 

° Toledo Newspaper Co. v. U.S., 247 U.S. 402, 38 Sup. Ct. 560 (1938); Stromberg 
v. People of the State of Calif.,283 U.S. 350, 51 Sup. Ct. 532, 73 A.L.R. 1484 (1931). 

° State v. Babst, 104 Ohio St. 167, 135 N.E. 525 (1922); U.S. v. Harmon 45 Fed. 
414 (1891). 

7IV Br. Comm. *152. 

® Johnson ef al. v. Scripps Publishing Co., supra; Dopp v. Doll, 9 Ohio Dec. Rep. 
428, 13 Cinc. L. Bull. 335 (1885); Daily v. Superior Ct., 112 Cal. 94, 44 Pac. 459, 
32 L.R.A. 273 (1896). 

® Wolf v. Harris, 267 Mo. 405, 184 S.W. 1139 (1916). 

Bouvier Law Dicr., “Privacy.” 

™% Hillman v. Star Publishing Co., 64 Wash. 691, 117 Pac. 594 (1911). 

Brent v. Morgan, 221 Ky. 765 (1927); Munden v. Harris, 153 Mo. App. 652, 
134 S.W. 1076 (1911); Kunz v. Allen, 102 Kan. 883 (1918). See (1938) 4 O.S.L.J. 396. 

% The Right of Privacy, 4 Harv. L. Rev. 193. 

* Jones v. Herald Post Co., 230 Ky. 227, 18 S.W. (2d) 972 (1929); State v. Jun- 
kin, 85 Neb. 11, 122 N.W. 473 (1909); Williams Printing Co. v. Saunders, 113 Va. 156, 
73 S.E. 472 (1912). 
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Nominating petitions, by statute in Ohio,’® when filed with the secretary 
of state, become documents of public record open to public inspection and 
publication. It has been held that there was no invasion of property 
where a person, whether willingly or not, participates in a public event 
and has his role in that event publicized.** By availing himself of the 
right to nominate by petition, the voter assumed to know that the petition 
he signs, when filed with the secretary of state, will become public record. 
Consequently, there can be no immunity for the signers of a petition 
which will be invaded through the publication of their names by a 
newspaper. E. G. 


CORPORATIONS 


APPRAISAL STATUTES — SALE OF CORPORATE AssETs — Con- 
CLUSIVE PRESUMPTION OF FariR VALUE UNDER OHIO 
STATUTE. 


In a recent issue of this Journal’ the decision of the Ohio Supreme 
Court in the case of Voeller, et al. v. Neilston Warehouse Company, 
et al.,” was reviewed. In that case the constitutionality of the appraisal 
section of the Ohio Corporation Act* was attacked. Over two-thirds 
of the shareholders had voted for the sale of a piece of real estate which 
constituted substantially all of the corporation’s remaining assets. Plain- 
tiffs voted against the sale and, complying with all the conditions 
precedent of the statute,* named an amount which they demanded of 
the corporation as the fair cash value of their shares. The corporation 
refused to pay the amount demanded but made no counter offer. After 
six months had elapsed, neithér party having filed a petition for appraisal, 
the dissenting shareholders filed suit in the Court of Common Pleas 
asking that judgment be rendered in their favor for the amount originally 
demanded. There was judgment for the defendant which was later 
reversed by the Court of Appeals, one judge dissenting. The case 


* Onto G.C. Sec. 4785-92, reads in part, “. . . such petition papers shall be preserved 
and open under proper regulation to the public for at least five days prior to the fifty-fifth 
day preceding the election, during which time objections may be filed thereto and be heard 
by the secretary of state or board as the case may be... .” 

%® Jones v. Herald Post Co., supra. 


* Note (1940) 6 O.S.L.J. 308. 

* 136 Ohio St. 427, 26 N.E. (2d) 442 (1940). 

® Ouro G. C., sec. 8623-72 par. 7: “If such petition (for appraisal) is not filed 
within such period (six months), the fair cash value of the shares shall conclusively be 
deemed to be equal to the amount offered to the dissenting shareholder by the corporation 
if any such offer shall have been made by it as above provided, or in the absence thereof, 
then an amount equal to that demanded by the dissenting shareholder as above provided.” 

* Onto G.C., sec. 8623-72. 
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eventually reached the Ohio Supreme Court which reversed the Court of 
Appeals and held, two judges dissenting, that since the statute required 
that the demands of the dissenters be made known only to the corpora- 
tion, the majority shareholders were deprived of their property without 
notice and an opportunity to be heard under the due process clause of 
the Federal Constitution.“ 

The United States Supreme Court granted certiorari and, in a 
unanimous decision reversing the decision of the Ohio court, decided that 
notice to the corporation of the demands of the dissenting shareholders 
constituted notice to the majority shareholders and met the requirement 
of due process of law.® The Court found that when the directors of the 
corporation failed to make a counter offer or ask for an appraisal they 
were representing the majority shareholders just as they would be repre- 
senting them by any other act of management. As was pointed out by 
the Court, such representation is a feature of the corporate system. When 
the majority shareholders voted in favor of the sale of the property they 
thereby made their decision to leave their investment with the corporation 
and to remain a part of the corporation. Having cast their fortunes with 
those of the corporation, they should not now be heard to complain of 
their decision. The corporation could have avoided the effect of the 
conclusive presumption in favor of the amount demanded by plaintiffs, 
either by making a counter offer or by requesting an appraisal.° It did 
neither. Would it be reasonable to allow the majority shareholders to 
avoid the effect of the acts of the directors, done within the scope of their 
authority as managers, just because the result was unprofitable to the 
shareholders as members of the corporation? Or should the majority 
shareholders be bound by the acts of the managers of the corporation? 
It was contended by the corporation on behalf of the majority share- 
holders that it was sufficiently their representative to raise in court the 
issue of constitutionality of the statute but not sufficiently their repre- 
sentative to receive notice of the demands of the dissenters. The Court 
held that in this case it was “sufficiently their representative for both 
purposes,” so far as the constitutional requirement of due process was 
concerned. The Court pointed out that “the rights of parties are habit- 
ually protected in court by those who act in a representative capacity.” 
The Corporation Act of Ohio is a part of the contract between the share- 

““In a recent decision the Ohio Supreme Court ruled that the procedure provided 
for in Ouro G. C. sec 8623-72 satisfies the due process of law requirement of the Ohio 
Constitution as well as that of the Federal Constitution. Wildermuth v. Lorain Coal & 
Dock Co., 138 Ohio St. 1, —N.E. (2d)—, decided Feb. 26, 1941. 


— U.S. —, 85 L.Ed. —, decided January 6, 1941. 
*Outo G. C., sec. 8623-72. 




















NOTES AND COMMENTS 243 


holder and the corporation’ and it can be said that the shareholder has 
consented in advance to representation by the corporation in matters of 
appraisal.® 

By this decision the uncertainty which confronted lawyers repre- 
senting either corporate clients or dissenting shareholders as a result of 
the Ohio decision has been dispelled. It is clear now that the corporation 
must take some action when dissenting shareholders set a valuation upon 
their shares, or be bound to pay the amount demanded. If the corpora- 
tion makes a counter offer and neither side asks for any appraisal the 
conclusive presumption in favor of such counter offer would likewise 
satisfy the requirements of due process and the majority shareholders 
would be bound thereby, as would the dissenters. The effect upon the 
rights of the majority would be the same if the corporation agreed to 
pay the price set by the dissenters. 

If a majority shareholder has actual notice of the demands of the 
dissenters and learns that the corporation is doing nothing to comply 
with the statute, he had better take steps to persuade the directors to 
act. If upon demand by the majority shareholder the board refuses to 
do anything to protect the interests of the corporation, the shareholder 
may bring suit to compel the board to comply with the statute or may 
himself, in a represenative action, ask for an appraisal.° It is not 
necessary for him to show present injury if he can show threatened 
irreparable injury.*° J. M. B. 


CRIMINAL LAW 


CRIMINAL Law — LorreRies — Bank NIGHT. 


Plaintiff, owner of a motion picture theatre, attempted to enjoin 
interference by the police with a scheme whereby every adult member of 
the community was invited to register his or her name in a book in the 
theatre lobby, such registration being free of charge and not dependent 
upon prior purchase of tickets to the theatre. Such registrants were given 
a number which they were to hold, making them eligible to participate 


™ Wegner v. Wegner, 101 Ohio St. 22, 126 N.E. 892 (1920). Under the reserved 
power of the state, conferred by Ohio Constitution, Art. XIII, sec. 2, the shareholder is 
bound by the pertinent statutes passed after he becomes a shareholder. 

® Lattin, A Reappraisal of Appraisal Statutes (1940) 38 Micu. L. Rev. 1165. 

* Such right is a derivative one and the suit should be brought by the shareholder on 
behalf of the corporation. 

® Dodge v. Woolsey, 18 How. 331, 15 L. Ed. 401 (1856); Zinn v. Baxter, 65 Ohio 
St. 341, 62 N. E. 327 (1901); 13 Frercuer, Cyc. Corp. (Perm. Ep.) sec. 5939. But 
compare Zimmerman, J., who thought confra in the Voeller case, 136 Ohio St. at 433 
26 N.E. (2d) at 446. 
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in a weekly drawing for a sum of money, given to the person who held 
the number drawn from a wheel. It was not necessary that the person 
be present in the theatre to win, it being sufficient to be outside the 
theatre, in which case he might enter free, within a specified number of 
minutes, to claim his prize. Held: Injunction refused. The plan includes 
the elements of, and constitutes, a lottery, a scheme of chance within the 
scope of and forbidden by Ohio General Code, section 13063 et seg.” 

The definition of a lottery, which seems to be consistent with the 
numerically superior decisions, and in accord with the instant case, 
states: Where a prize is to be given upon the happening of a contingency 
to be determined by chance, to one who has paid a valuable consideration 
for the opportunity to participate in the result, a lottery is constituted.’ 

The elements of chance and prize are easily found in the bank night 
situations. It is on the question of consideration that a major split ‘of 
authority has been based. One line of authority holds that the considera- 
tion which passes from the donee of the chance to the donor of the chance 
must be intrinsically valuable, given in addition to whatever normally 
would pass from those of which class the donee is a member, to those 
of which class the donor is a member.* This requirement is not insisted 
upon by some courts, which hold that part of the admission price is paid 
for a better chance of winning a prize;* or that prizes were paid from 
admission money ;° or that inferior pictures were shown on bank nights; ° 
or that a controlling inducement of purchasing a ticket is the lure of the 
prize.’ Consistent with this view, some courts hold that where there is 
no necessity of the purchase of a ticket as a condition precedent to regis- 
tration and subsequent possibility of acquiring a prize, there is no addi- 
tional element present, which will constitute consideration, hence no 
lottery.* This argument has been denied by courts, where it was found 
that there was difficulty involved in registering without having purchased 
a ticket.° 
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* Troy Amusement Co. v. Attenweiler, 64 Ohio App. 105, 28 N.E. (2d) 207 (1940). 

? Britt, Cycropepia Criminav Law, sec. 1101; 17 R.C.L. 1222; Robb and Rowley 
Inc. e¢ al. v. State, 131 Tex. 188, 127 S.W. (2d) 221 (1939); Darlington Theatres Inc. 
v. Coker Sheriff e¢ al., 190 S.C. 282, 2 S.E. (2d) 782 (1939); St. Peter v. Pioneer Thea- 
tre Corp., 227 Iowa 1391, 291 N.W. 164 (1940); State v. Devroux, 14 Ohio Op. 283 
(1939). 

* State v. Big Chief Corp., — R.I. —, 13 A. (2d) 236 (1940); St. Peter v. Pioneer 
Theatre Corp., 227 Iowa 1391, 291 N.W. 164 (1940). 

* Commonwealth v. Heffner, 300 Mass. —, 24 N.E. (2d) 508 (1939); Iris Amuse- 
ment Corp. v. Kelly, 366 Ill. 256, 8 N.E. (2d) 648 (1937). 

® State ex rel. Dussault v. Fox Missoula Theatre Corp., 110 Mont. —, 101 P. (2d) 
1065 (1940). 

* Central States Theatre Corp. v. Patz, 11 F. Supp. 566 (1935). 

* Kent v. City of Chicago et al., 301 Ill. App. 312, 22 N.E. (2d) 799 (1939). 

* State of Iowa v. G. P. Hundling, 220 Iowa 1369, 264 N.W. 688 (1936); Park 
Theatre Corp. v. Mook, 87 P.L.J. 101 (1939). 

® Wink v. Griffith Amusement Co., 129 Tex. 40, 100 S.W. (2d) 695 (1936); People 
v. Miller, 271 N.Y. 44, 2 N.E. (2d) 38 (1936). 
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It is thus seen that there is an important difference of opinion based 
upon the interpretation of what constitutes intrinsically valuable con- 
sideration, while admitting in effect that there must be such element 
before a lottery situation is created. But the second line of authority, 
which is representative of the instant case, holds that there need not be 
any intrinsically valuable consideration passing from the donee of the 
chance to the donor of the chance, but rather, any valuable consideration. 
Under this interpretation, the question in regard to consideration would 
not be, has the donee done anything he was not legally bound to do or 
parted with a right, the detriment aspect, but rather has the donor of the 
chance received anything of value for which he has bargained, the benefit 
aspect. Thus it has been held, in accord with the present case, that the 
increased patronage derived from bank night schemes, or the advertising 
values attained therefrom, or because there is a tendency to buy a ticket 
when one registers or when the chances are drawn, or a combination of 
the factors, constitutes consideration for the scheme, so as to establish 
a lottery.*° 

Lottery statutes were passed for the purpose of avoiding the vicious 
effects upon those other than the promoter, which effects result both from 
the wasting of money and from the gambling spirit. This in effect 
would seem to be for the purpose of preventing false economic evalua- 
tions by those upon whose practical evaluations, the sustenance of whole 
families often depends.’* Thus, when the question before a court is: 
“Will the combination of a particular set of facts be deemed a lottery?” 
it would seem better policy to decide the question of consideration as does 
the case at hand so that the purpose of the statutes could more easily be 
carried out, and hold that increased patronage and advertising are 
sufficient consideration to fulfill the lottery requirement. 


R.R. R. 


* Robb & Rowley United Inc. e¢ al. v. State, 131 Tex. 188, 127 S.W. (2d) 221 
(1939); Affiliated Enterprise v. Waller, 5 A. (2d) 257 (1939); McFadden v. Bain, 162 
Ore. 250, 91 P. (2d) 292 (1939); contra, Park Theatre Corp. v. Mook, 87 P.L.J. 101 
(1939). 

™ Harriman Institute of Social Research v. Carrie Tingly Crippled Children’s Hos- 
pital, 43 N.M. 1, 84 P. (2d) 1088 (1939); St. Peter v. Pioneer Theatre Corp., 227 Iowa 
1391, 294 N.W. 164 (1940). 
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DOMESTIC RELATIONS 


Custropy oF CHILDREN — CHILD’s RIGHT oF CHoIcE UNDER 


Onno G. C. Section 8033. 


The father of a ten year old boy brought a proceeding in the 
Juvenile Court to modify the court’s former order awarding custody 
of the boy to the mother. The child, being permitted to choose which 
parent he desired to live with according to Ohio G.C. sec. 8033,* chose 
the father and the mother appealed. The Court of Appeals affirmed 
the Juvenile Court, holding that the statute is mandatory in operation 
unless the parent chosen is unfit by reason of moral depravity, habitual 
drunkenness or incapacity.” 

Under the English common law the father’s right to the custody 
of his child was practically absolute,* but in the United States the com- 
mon law rule is that the court should award the custody according to 
what is best for the welfare of the child.* The Ohio cases involving 
children under ten years of age appear to be in accord with this,° but 
where the children are over ten years of age the choice of the child has 
been substituted as the determining factor by Ohio G.C. sec. 8033.° 


* Onto G. C. sec. 8033: “Upon hearing the testimony of either or both of such 
parents, corroborated by other proof, the court shall decide which one of them shall have 
the care, custody and control of such offspring, taking into account that which would be 
for their best interest, except that, if such children be ten years of age or more, they must 
be allowed to choose which parent they prefer to live with, unless the parent so selected, 
by reason of moral depravity, habitual drunkenness or incapacity, be unfitted to take charge 
of such children, in which event the court shall determine their custodian. . . .” 

? Schwalenberg v. Schwalenberg, 65 Ohio App. 217, 29 N.E. (2d) 617, 18 Ohio Op. 
397 (1940). 

* Ex Parte Skinner, 9 Moore 278 (1824); Rex v. Greenhill, 6 N. & M. 244 (1836); 
In Re Agar Ellis, Agar Ellis v. Lascelles, 24 Ch. D. 317, 13 Ruling Cases 30 (1883). 

“Corrie v. Corrie, 42 Mich. 509, 4 N.W. 213 (1880); People ex rel. Sinclair v. 
Sinclair, 91 App. Div. 322, 86 N.Y.S. 539 (1904); Hernandez v. Thomas, 50 Fla. 522, 
39 So. 641, 7 Ann. Cas. 446, 2 L.R.A. (N.S.) 203 (1905); Heresy v. Heresy, 271 Mass. 
545, 171 N.E. 815, 70 A.L.R. 518 (1930). 

5 In Re Taylor, 19 Ohio N.P. (N.S.) 438 (1913); Schultz v. Schultz, 18 Ohio C.C. 
(N.S.) 402 (1910); Carr v. Carr 18 Ohio C.C. (N.S.) 124, 32 Ohio C.D. 630 (1910); 
Vincent v. Vincent, 8 Ohio Dec. 160, 6 Ohio N.P. 474 (18096); here children under ten 
were awarded to the mother, while the children over ten were permitted to choose, and 
selected the father. In Lawyer v. Lawyer, 14 Ohio L. Abs. 33 (1933), the court followed 
the ancient rule of practice that the mother of a young child especially a girl is better able 
to care for the child; Patterson v. Patterson, 12 Ohio N.P. (N.S.) 601 (1912), father 
awarded custody of twenty-year-old afflicted son who had been committed to an institution. 
Boy’s right of choice was not raised; In Re Luthehaus, 22 Ohio N.P. (N.S.) 120 (1919), 
welfare of child not sole determining factor so as to overshadow father’s inherent right 
to custody as against maternal grandmother. 

® Schwalenberg v. Schwalenberg, note 2, supra; Parker v. Parker, 28 Ohio L. Abs. 
49 (1938); Campbell v. Campbell, 20 Ohio L. Abs. 605 (1935); Mollencamp v. Mollen- 
camp, 18 Ohio L. Abs. 90 (1934); Slater v. Slater, 15 Ohio L. Abs. 572 (1933); 
Blaisdell v. Blaisdell, 7 Ohio L. Abs. 685 (1929); Foster v. Underwood, 2 Ohio L. Abs. 
565 (1924); Jenkins v. Coulson, 2 Ohio L. Abs. 13 (1923). 
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It is not the purpose of this note to say that the choice of the child 
in the principal case was unwise, for here it appears both parents were 
well qualified to care for him. Perhaps in most cases which have been 
determined under this statute the child chose the proper parent, but this 
is not true of every case nor is it likely to be. Undoubtedly the child’s 
preference should be a factor in awarding custody but welfare should 
control choice,’ and an improper custody is not excusable because the 
child preferred it that way. 

As it has been interpreted in the principal case and in previous cases, 
Ohio G.C. sec. 8033 is mandatory unless the parent selected by the 
child is unfit by reason of moral depravity, habitual drunkenness or 
incapacity. Obviously the mention of these three grounds of unfitness 
does not exhaust the field, for a parent may be unfit to care for a child 
in many other respects, but that matters not since the court is concluded 
by the child’s choice if the parent chosen does not properly fall into one 
of the three classifications mentioned as exceptions in the statute. Nor 
have the Ohio courts tortured the meaning of moral depravity, habitual 
drunkenness or incapacity in an effort to avoid the hard cases. Rather 
they have required an affirmative showing of unfitness,* placing the 
burden of proof on the parent not chosen.°® 

In the final analysis the question is one of policy. The courts using 
all the facts at their disposal and exercising their full discretion have 
been unable to make a proper custody award in many instances. 
Assuming that a child of ten years of age or more might be acting free 
from the undue influence of either parent, it is very doubtful if at such 
an early age a child can take into consideration and properly weigh the 
factors necessary to a wise choice. Then too it is not permissible to 
assume that a child of ten will be acting free from influence, for a young 
child might easily be influenced by either parent. Parental influence is 
not bad in itself but the-factors which exert the greatest influence are 
likely to be the things which would commonly be considered as having 
a tendency to spoil the child. The parent who is willing to go further 
in this respect would seem to be less qualified for the custodial award, 


7 MappEN, Persons AND Domestic RELATIONS, (1931) p. 377- 

® See Vincent v. Vincent, 8 Ohio Dec. 160, 6 Ohio NP.. 474 (1896), where the court 
would not declare a father who could not be proven guilty of adultery unfit, though it was 
definitely established that he was associating with another woman and there was some 
evidence that he had committed adultery; also Caldwell v. Caldwell, 17 Ohio C.C. (N.S.) 
528, 32 Ohio C.D. 266 (1911), finding that four protracted sprees during the course of 
ten or twelve years did not establish habitual drunkenness; and Schwalenberg v. Schwalen- 
berg, note 2, supra, where court refused to entertain evidence of father’s habits earlier than 
one year preceeding the hearing. 

® Schwalenberg v. Schwalenberg, note 2, supra; Slater v. Slater, 15 Ohio L. Abs. 572 
(1933). 
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but the child with whom the choice rests cannot be expected to view 
it that way. 

It seems that a better method could be devised than one which places 
so much emphasis on the choice of the child. Restoring the court’s dis- 
cretion would be a step in the right direction. The use of specially 
trained workers to thoroughly investigate the facts surrounding each 
case would be helpful.*® In any event we should remember that proper 
custody is important to the child and to society as well and merits more 
consideration than the mechanical solution furnished by Ohio G.C. 
sec. 8033. J.P. M. 


EVIDENCE 


ADMISSIBILITY OF HospitaL REcorDs 


In an action for personal injuries caused by the defendant’s auto- 
mobile, the trial court permitted the plaintiff to introduce in evidence 
a hospital record showing the value of services rendered by the hospital 
and containing on its face the notation “Man promised to pay hospital 
bill.” The Supreme Court held that the admission of such record over 
objection duly made was reversible error.* 

The term “hospital records” in general means the records and charts 
kept as a part of the case history of all patients in the hospital.” They 
are usually made by several doctors and nurses who at various times 
enter on these records items which pertain to the care or progress of 
the patient. It is obvious that if the record is offered as evidence without 
calling all of the individuals who made the notations or entries it is 
hearsay, and also it is inadmissible unless it can be placed under some 
exception to the hearsay rule. 

In the principal case the Supreme Court said that the trial court 
had admitted the hospital record on the basis of the so-called shop book 
rule, and that under this doctrine such records were not admissible 
because the hospital was not a party.* Admitting this, it does not follow 
that the record might not be admissible under some other exception to 
the hearsay rule. 

The common law recognized an exception for entries in the usual 

” Onto G. C. sec 11979-4, which provides that the court may, in its discretion, 
appoint one of its officers to make an investigation as to the character, family relations, 
past conduct, earning ability and financial worth of the parties in divorce or alimony 
cases, is suggestive of what might be done along this line in connection with problems 
involving the custody of children. 

1 Petterson v. Lake, 136 Ohio St. 481, 26 N.E. (2d) 763 (1940). 


? AMERICAN JURISPRUDENCE, tit. HosPrrAats, sec. 6. 
* Peterson v. Lake, 136 Ohio St. 481, 483, 26 N.E. (2d) 763 (1940). 
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course of business, if the absence of the persons who made the entries 
was accounted for, and if there was a circumstantial probability of 
trustworthiness.* As to the first requirement, necessity, the calling of 
all the doctors and nurses who had helped make the record would be 
a serious interference with the conduct of the hospital as well as a 
practical impossibility. As to the second requirement, circumstantial 
probability of trustworthiness, the records are relied upon every day by 
the hospital staff as being truthful. In Ohio a hospital record was 
admitted on this ground, the court saying in Kellogg v. Industrial Com- 
mission® that where a hospital record satisfies the requirements of 
necessity and trustworthiness which form the basis for the exception to 
the hearsay rule, it is admissible. In Pickering.v. Peskind® the court 
held that hospital records kept in the regular and usual course of 
business were admissible to show the age of the plaintiff, it being shown 
that it was the rule of the hospital that the age of the patient be recorded. 

Hospital records have also been admitted in Ohio under the public 
document exception to the hearsay rule. In Cassidy v. Cincinnati 
Traction Co." the court said the “Statutory provision for the main- 
tenance and control of a free public hospital . . . , and a rule requiring 
the receiving physician to make a written report... , renders such 
report a public document or record, and therefore admissible. . . .” In 
neither this case nor the cases where the record was admitted as an 
entry in the usual course of business was the hospital a party to the action. 

But it does not follow from these cases that Ohio has admitted 
everything found on a hospital record. In Reed v. Henzel* the portion 
of a hospital record relative to the diagnosis of the plaintiff’s case was 
admitted, but a portion was excluded which contained statements made 
by the plaintiff’s daughter as to the cause of the accident and of the 
effect on her father, the court saying that it was an attempt to introduce 
pure hearsay since the statements did not refer to any transaction 
occurring in the course of the public duty of anyone connected with the 
hospital. In Netzel v. Todd® a hospital record was offered to show the 
character of an operation on the plaintiff, but the record was held 
inadmissible because there was no evidence as to who made the record 
or from what source the information was derived. 


* Wicmorg, Evivence (3d ed. 1940), secs. 1521, 1522 and 1707. 

5 60 Ohio App. 22, 13 Ohio Op. 284, 19 N.E. (2d) 511 (1938). 

® 43 Ohio App. 401, 31 Ohio L. Rep. 439 (1930). 

7 21 Ohio N.P. (N.S.) 125, 29 Ohio Dec. (N.P.) 6 (1917). 

8 26 Ohio App. 79, 159 N.E. 843 (1927). 

® 30 Ohio App. 200, 165 N.E. 47 (1928). See Dickson v. Gastl, 64 Ohio App. 346, 
18 Ohio Op. 142, —N.E. (2d)— (1940), where the court held that statements on the 
hospital record given to the attendant as to the nature of his injuries and the manner of 
receiving them were self-serving and lacked the elements of trustworthiness and necessity 
upon which the entries in hospital records are admissible. 
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These cases would seem to indicate that parts of hospital records, 
at least, have been admitted if a proper foundation has been laid and 
if the items were those usually contained in hospital records. 

In other jurisdictions there is some conflict as to whether such 
hospital records are admissible at all, although it would seem that a 
larger number of courts would admit hospital records as evidence.*® 
In the jurisdictions which have refused to admit such evidence there 
is confusion as to reason; in some cases it seems that the only reason 
for so holding was the lack of a proper foundation for admitting it 
under an exception to the hearsay rule.** 

In 1939 the general assembly of the state of Ohio passed the Uni- 
form Business Records as Evidence Act*® which was designed to 
facilitate proof of various business records. The purpose of the act was 
to permit the proof of various records on the evidence of the custodian, 
or the person who made the record, or the one under whose supervision 
the record was made, without calling for the attendance of everyone 
who contributed to it. If such people are called, they can usually add 
little or nothing to the record and their attendance would tend to disrupt 
the orderly procedure of the institution from which they were called. 
The hospital record in the principal case would seem to fall squarely 
within the provision of this act, for the cashier was the custodian of the 
record and testified that the record was made in the regular course of 
business. It would seem that in a new trial of the principal case that 
the record should be admitted. It may be that the statement “Man 
promised to pay hospital bill” is objectionable because it is not the usual 
type of entry in a hospital bill, but this scarcely seems a justification for 
barring the whole record. It is to be hoped that the Uniform Business 
Records as Evidence Act will receive a more liberal construction in 
the future. F.A.R. 


PrEsSUMPTIONS — BURDEN OF PRooFr To SHOow NEGLIGENCE 
or Lack oF NEGLIGENCE IN CAsE OF STOLEN CAR 


The owner of an automobile parked it in a garage for the day, as 
was his custom. In the evening he returned and demanded his car but 
the garageman could not deliver it, since it had been stolen during the 
day. The insurance company paid the owner for his loss, became 
subrogated to his rights and sued the garage for negligence in permit- 
ting the car to be stolen. At the trial the evidence was not clear as to 


See 75 A.L.R. 378 and 120 A.L.R. 1124. 
™ See 75 A.L.R. 378, 386 and 120 A.L.R. 1124, 1136. 
™% On1o GENERAL Cope, sec. 12102-23. 
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whether the car was actually in the garage at the time it was stolen, 
there being some evidence that it had been taken out at least once 
during the day by an employee of the owner. Assuming that the car 
was in the garage at the time it was stolen, the trial court charged that 
upon demand by the owner and a refusal to deliver by the garage, there 
arose a presumption of negligence against the bailee, that this was met 
by a showing that the car had been stolen, and then the burden was 
on the bailor to show that the bailee was negligent. On appeal this 
statement of the amount of evidence necessary to rebut the presumption 
was repudiated, but the decision was sustained because of insufficient 
proof that the car was in the garage at the time it was stolen.’ 

The case is important because of its discussion of the weight to be 
given a presumption. It is universally agreed that “a ‘presumption’ may 
be used to designate the assumption of the existence of one fact which 
the law requires the trier of fact to make on account of the existence 
of another fact or group of facts, standing alone.”? Thus, where fact 
C is necessary to be proved, if a party proves the existence of facts A 
and B, fact C is presumed to exist. Once the presumption is admitted 
to exist, the authorities differ as to its function and the amount of 
evidence necessary to meet it.* 

Professor Wigmore holds that a presumption is merely a procedural 
device which, while it shifts the burden of going forward with the 
production of more evidence, never shifts the burden of proof. As soon 
as the party against whom the presumption operates produces some 
evidence to the contrary, the presumption vanishes and the case pro- 
ceeds as if the presumption had never arisen.* This view is apparently 
the one adopted by Thayer.’ It is the orthodox view and is followed by 
several states® and by the United States Supreme Court.’ 

1The North River Insurance Co. of New York v. Ohmer, D.B.A. The Ohmer 
Garage, 63 Ohio App. 346 (1939). 


? Morgan, Some Observations Concerning Presumptions (1931) 44 Harv. L. Rev. 
906. 

®«“One ventures the assertion that ‘presumptions’ is the slipperiest member of the 
family of legal terms, except its first cousin, ‘burden of proof’.” McCormick, Charges on 
Presumptions and Burden of Proof (1927) 5 N.C.L.Rev. 291, 295. 

*The effect of the presumption is “merely to invoke a rule of law compelling the 
jury to reach the conclusion in the absence of evidence to the contrary from the opponent. 
If the opponent does offer evidence to the contrary (sufficient to satisfy the judge’s require- 
ment of some evidence) the presumption disappears as a rule of law, and the case is in the 
jury’s hands free from any rule.” g Wicmore, Evipence (3d ed. 1940) sec. 2491. 

5 Tuayer, A PRELIMINARY TREATISE ON EvipeNnce (1898) p. 313. 

® Alabama G.S.R. Co. v. Taylor, 129 Ala. 238 (1901); State v. Gargano, 99 Conn. 
103, 121 Atl. 657 (1923); Graves v. Colwell, go Ill. 612 (1878); Moore v. Ryan, 188 
Ind. 345, 123 N.E. 642 (1919); Prudential Ins. Co. v. Tuggles’ Adm’r, 254 Ky. 814 
(1934); Gaffney v. Coffey, 81 N.H. 300, 124 Atl. 788 (1924); Kennell v. Rider, 225 
App. Div. 391, 233 N.Y. Supp. 252 (1929); Clark v. Feldman, 57 N.D. 741 (1929); 
Brown v. Henderson 285 Mass. 192, 189 N.E. 41 (1934). 

7 New York Life Ins. Co. v. Gamer, 303 U.S. 161, 82 L.Ed. 726, 58 Sup. Ct. 500 
(1938); “Inferences and presumptions speak in the absence of evidence, but cannot be 
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Other authorities are inclined not to limit the effect of the presump- 
tion so much. Professor Morgan says that there is nothing inherent in 
a presumption to keep it from having probative value and that where 
a presumption is applicable at all, it should continue to operate against 
the party until he has produced at least enough evidence which, when 
weighed in the minds of the jury, will convince them at least that the 
nonexistence of the presumed fact is as probable as its existence. He 
contends that such a view would not contravene the dogma that the 
burden of proof must never shift.* But there are instances when in the 
interest of public policy, the presumption should even shift the burden 
of proof. His views apparently are shared by other writers.? And many 
cases do expressly or impliedly give weight to a presumption.*° 

In the principal case the Court of Appeals held that where the 
owner of an automobile leaves it with a garage, a bailor-bailee relation- 
ship arises, and that when the garage cannot return the car on demand, 
the law raises a presumption that this failure is due to the negligence 
of the bailee. In this view practically all courts and writers concur, 
though cases will be found where the bailee is not even presumed to 
be negligent." While nearly all courts agree that the presumption 
places on the bailee the burden of going forward with the evidence, 
they do not agree as to the degree of proof necessary to dissipate the 
presumption or to counterbalance it. Under the Wigmore theory it 
would seem that the production of amy evidence at all would satisfy 
this requirement. When the bailee has shown that the goods bailed have 
been destroyed by fire or stolen he has satisfied the requirement and 
the burden then shifts back to the bailor to go forward with more 
evidence and to prove that the bailee was negligent. In the principal 
case the lower court held this view of the law. By the great weight 
of authority this is the law.** But the upper court held that this was 





weighed in the balance as against evidence.” Guaranty Trust Co. v. Minneapolis and St. 
L. R. Co., 36 F. (2d) 747 (C.C.A. 8th, 1930), cert. denied, 281 U.S. 756. 

® Morgan, Instructing the Jury upon Presumptions and Burden of Proof (1933) 47 
Harv. L. Rev. 59. 

® See McCormick, op. cit., and Bohlen, The Effect of Rebuttable Presumptions of Law 
upon Burden of Proof (1920) 68 U. or Pa. L. Rev. 307. 

 Smellie v. Southern Pacific Co., 212 Cal. 540, 299 Pac. 529 (1931); People v. 
Chamberlin, 7 Cal. (2d) 257, 60 P. (2d) 299 (1936); Freeman v. Blount, 172 Ala. 655 
(1911); City Motor Trucking Co. v. Franklin Fire Ins. Co., 116 Ore. 102 (1925); 
Sather v. Giaconi, 110 Ore. 433 (1924) (Whether or not presumption has been overcome 
is jury question); Joh v. Joh , 187 Ill. 86 (1900); Clifford v. Taylor, 204 Mass. 
358 (1910). 





Knights v. Piella, 69 N.W. 92 (Mich. 1896); Mills v. Gilbreth, 47 Me. 320 
(1860); Staley v. Colony Union Gin Co., 163 S.W. 381 (Tex. Civ. App. 1914). 

* Carscallen v. Lakeside Highway District, 260 Pac. 162 (Idaho 1927); Hogan v. 
O’Brien, 208 N.Y. Supp. 477 (1925); Galowitz v. Magner, 203 N.Y. Supp. 421, 208 App. 
Div. 6 (1924); Metropolitan Electric Service Co. v. Walker, 102 Okla. 102, 226 Pac. 
1042 (1924); Munger Auto Co. v. American Lloyds, 267 S.W. 304 (Tex. Civ. App. 1924). 
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not enough. It did not find it necessary to determine how much evi- 
dence the bailee must produce, it merely stated that the presumption 
of his negligence had not been met when he showed that the car had 
been stolen.** 

Judge Learned Hand, while holding that the presumption is merely 
a procedural device, has expressed an opinion that is in accord with the 
view taken by the Court of Appeals in the principal case—that a mere 
showing that the property is not returned because of theft will not 
satisfy the presumption of negligence against the bailee. In a case where 
a barge sank while in the custody of the bailee, and the bailor sued the 
bailee for damages alleging negligence, Judge Hand stated that the 
bailee to meet the presumption of negligence must show how the loss 
or damage occurred, or that it was not due to the bailee’s negligence, 
or, as an alternative, the bailee could prove everything which had hap- 
pened to the barge while it was in the bailee’s custody. If the bailee 
accounts for every minute of time and all occurrences, and there is no 
evidence of his negligence, he has met the presumption; if he does not 
account for all the time and the injury or loss may have occurred during 
the time unaccounted for, he has not met the presumption.** 

This view approaches the view held by Professor Morgan and 
Professor Bohlen. Each of these writers holds that in certain instances 
the presumption should go to the jury as probative evidence. One such 
instance is the case of bailed property where all the circumstances 
surrounding the loss are peculiarly within the knowledge of the bailee 
and, because of the relationship, it would be virtually impossible for the 
bailor to show any negligence.’ To allow the bailee to meet the 
presumption of his negligence merely by showing that the bailed goods 
have been stolen would seem to place on the bailor a task almost 
impossible to accomplish since it is most unlikely that he will have any 
knowledge of the circumstances surrounding the loss. Professor Morgan 
would relieve the bailor by allowing the presumption of the bailee’s 

The North River Insurance Co. of New York v. Ohmer, D.B.A. Ohmer Garage, 
63 Ohio App. 346 (1939); (Burden on bailee to show due care to keep goods from being 
stolen); Savin v. Butler, 19 Ohio App. 68 (1924); Rudy v. Quincy Market Cold Storage 
and Warehouse Co., 249 Mass. 492 (1924) (Statute shifted burden of proof to bailee). 

Alpine Forwarding Co. v. Penn. R. R., 60 F. (2d) 734 (C.C.A. 2d, 1932) “The 
presumption on which the bailor may rely is a mere rule for the conduct of the trial. It 
puts upon the bailee the risk of a directed verdict if he does not meet it, but it does no 
more; once he has done so, it disappears from the case. Thus it can never concern the 
jury; if the judge is satisfied that the bailee has met the presumption by substantial 
evidence, the bailor has lost his initial advantage; he must prove the issue, which is the 
bailee’s fault, though he may use the bailee’s evidence, so far as it will help him, which 
ordinarily it will not.” p. 736; see also Cummings v. Penn. R. R., 45 F. (2d) 152 (C.C. 
A. 2d, 1930). 

See Bohlen, op. cit. and Morgan, Some Observations Concerning Presumptions 
(1931) 44 Harv. L. Rev. 906. 
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negligence to persist and go to the jury, and the bailee must produce 
enough evidence that he was not negligent to convince the jury of that 
fact."* If we say that the amount of evidence necessary is just enough 
to counterbalance the presumption, we are still within the limits of the 
dogma that the burden of persuasion does not shift from the bailor; 
if we say that to produce enough evidence to convince the jury that 
there was no negligence does actually shift the burden of persuasion, it 
would seem that in equity no violence has been done, since the bailee 
having knowledge of all the circumstances should be able to show that 
he was not negligent if, in fact, he were not. D. R. T. 


INSURANCE 


INTERIM INSURANCE ARISING FROM IssUANCE OF PRELIMINARY 
RECEIPT 


Twenty days before his death, Dell B. Duncan, deceased husband 
of the plaintiff,’ applied in writing for a life insurance policy with the 
John Hancock Mutual Life Insurance Company, paid an advance 
premium of one dollar and designated the plaintiff, his wife, as bene- 
ficiary. The insurance company was investigating the applicant’s occu- 
pation at the time of his death, but had taken no other action on the 
application, either by way of acceptance or rejection. In her suit to 
collect the amount of insurance applied for ($720.00), the plaintiff 
contended that the provisions of a preliminary receipt’ issued at the time 
of the application created a present contract of interim or temporary 
insurance. 

The Supreme Court of Ohio construed the receipt* as providing 
temporary protection commencing immediately upon the signing of the 
application and payment of the premium. This interim insurance was 
to continue until such time as the insurer had considered the application 
and announced its determination to accept or reject the risk. One clause 

*® Morgan, Instructing the Jury upon Presumptions and Burden of Proof (1933) 47 
Harv. L. Rev. 59. 

* Duncan v. John Hancock Life Ins. Co., 137 Ohio St. 441 (1940). 

* The receipt issued by the insurer provided that “it is understood and agreed that no 
liability is assumed by the company on account of this payment nor until it shall issue a 
policy, but if death occurs after the date of the application from which this receipt is 
detached and prior to the date of issue of such policy, payment in accordance with and 
subject to the conditions and provisions of the policy applied for shall be made; provided 
the applicant is insurable under the company’s rules and the application is approved and 
accepted by it at its home offices as to plan, premium and amount of insurance. If a policy 
is issued, the deposit will be applied to payment of the premiums thereon from its date, 


otherwise the deposit will be returned to the payer thereof upon surrender of this receipt.” 
* Ibid. 
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in the receipt stated “but if death occurs after the date of the application 
. . . and prior to the date of issue of such policy, payment . . . shall 
be made; .. .” Immediately following the semicolon was another clause 
which described the further conditions under which the liability of the 
carrier was to attach.* The court reasoned that “the words ‘after the 
date of the application’ were intended to have some meaning and bind- 
ing force and effect” and if it were the intention of the parties that 
liability of the insurer would arise only after approval and acceptance 
of the application, then language to that effect should have been used.° 

Pending investigation of the risk and consideration of the application 
by the home office of the life insurance company a necessary delay or 
period exists between the signing of the application and the delivery 
of the policy. This interval is a potential source of loss to the life 
insurance carrier. A decision by the applicant to buy from another 
company or not to carry any insurance at all during this period may 
result in a loss to the company to the amount expended for the solicita- 
tion, investigation and medical examination of the applicant. To mini- 
mize this loss’ it is the practice of most life insurance companies to induce 
applicants to pay all or part of their first premium, either in cash or in 
the form of some credit transaction, at the time of the application.* In 
exchange for the initial payment a printed form containing a special 
receipt is given to the applicant. Such receipts are known in the insur- 
ance business as conditional receipts or as conditional binding receipts.° 

“Most binding receipts provide that the insurance is to be effective 
immediately, subject to certain conditions. Either the approval of the 
application at the home office is made the condition, or it is stated that 
the company must be satisfied that the applicant was an insurable risk 
on the date of the application. Another form makes the insurance 
effective if the applicant is, in the opinion of the company, an insurable 
risk on the date of the receipt and the application is otherwise acceptable 
on the plan for the amount applied for. Occastonally distinctions are 
drawn based on the exact language of the recetpt but for the most part 
courts have avoided such refinements.””° 


* Supra, note 2. 

5 Supra, note 1, at 447. 

* Comment (1935) 44 Yate L. J. 1223. 

7Id. at 1224: “. . . the prospects of a law suit to affect repayment . . . provides 
sufficient deterrent to a revocation.” 

SIn Wheelock v. Clark, 21 Wyo. 300, 131 Pac. 35 (1913), a note was given for 
the first premium of a life insurance policy. Prior to acceptance of the application the 
applicant notified the insurer to cancel the policy and return the note. Subsequent to such 
notice a policy was tendered to the applicant but refused by him. In a suit to recover 
on the note by the general agent of the insurer recovery was denied. See Travis v. 
Nederland Life Ins. Co., 104 Fed. 486, at 488 (C.C.A. 8th, 1900). 
°87 A.L.R. 332, at 333. 

Comment (1938) 33 Itt. L. Rev. 180, at 182. (Italics added). 
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Due largely to the fact that the agent’s authority and the particular 
facts of each case vary, the reported decisions are not in accord as to 
the effect of such receipts on the legal relations of the parties during 
the period between the issuance of the receipt and the approval of the 
policy at the home office.** Writers on the subject are not in complete 
agreement as to the name by which these receipts should be called. One 
author says that they are “conditional receipts” and it is incorrect to 
recognize them as “binding receipts.”** Other writers, however, consis- 
tently maintain that such acknowledgments are known in the insurance 
business as “binding receipts.””** To add to the confusion some courts 
have said “binding receipts” in the strict sense of the term** are not 
ordinarily issued by life insurance companies.*° 

It is held by a group of courts that as a matter of law these instru- 
ments are ineffectual in providing protection to the applicant until the 
application is approved or accepted.*® Many of the cases on this point 
regard the application or receipt as a mere proposal to become insured 
by the carrier, i.e., as an offer*’ by the applicant for a contract of insur- 
ance, which like any other offer does not become a contract until 
accepted during the lifetime of the offeror.’* Some courts, perhaps feel- 
ing that the language of the receipt or application is inconclusive standing 


™ 1 Coucn on INSURANCE, sec. 91, p. 164. 

#2 Mac.ean, Lire Insurance (sth ed. 1939) 514. 

%3 ParTERSON, EssENTIALS OF INsURANCE Law (1st ed. 1935) sec 20; Vance, In- 
SURANCE (2d ed. 1930) sec. 66. 

* According to Vance, (2d ed. 1930) p. 194, “the binding slip is merely a written 
memorandum of the most important terms of a preliminary contract of insurance, intended 
to give temporary protection pending the investigation of the risk by the insurer, or until 
the issue of a formal policy. By intendment it is subject to all the conditions in the policy 
to be issued.” Where, however, the receipt or binding slip is conditional upon the accep- 
tance of the application by the insurer, a “looser” construction or interpretation of the 
receipt may be possible. See 29 Am. Jur. sec. 144. 

* Ann. Cas. 1915B, 652, at 657. 

81 A.L.R. 332; 107 A.L.R. 194; Ann. Cas. 1915B 652, at 657. 

7 Where application is accompanied by a cash payment of the premium, it is an 
offer to make a unilateral contract, as the act of payment is to be exchanged for the in- 
surer’s promise of coverage. Where application is accompanied by a promissory note or 
even an oral promise of the insured, an application accompanied by such promise is an 
offer to make a bilateral contract. Where no oral promise, note or cash accompanied the 
application, it is merely an invitation to an offer. PaTTerson, Ess—ENTIALS OF INSURANCE 
Law (1st ed. 1935) sec. 13, p. 50. 

*® Mutual Life Ins. Co. v. Young, 23 Wall. (90 U.S.) 85, at 107, 23 L.Ed. 152 
(1875); Paine v. Pacific Mutual Life Ins. Co., 51 Fed. 689, at 691 (C.C.A. 8th, 1892); 
Northwestern Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, syl. 3, 140 S.W. 1026 (1911); 
Olson v. American Central Life Ins. Co., 172 Minn. 511, at 513, 216 N.W. 225 (1927); 
Muhibach v. Omaha Life Ins. Co. of Omaha, 107 Neb. 206, 185 N.W. 447 (1921); 
Beaty v. Southland Life Ins. Co., 28 S.W. (2d) 895, at 898 (Tex. Civ. App. 1930); 
Gonsoulin v. Equitable Life Ass. Soc., 152 La. 865, 94 So. 424, at 427 (1922); Kennedy 
v. Mutual Benefit Life Ins. Co., 205 Fed. 677, at 678 (1913); see Wheelock v. Clark, 21 
Wyo. 300, at 307, 131 Pac. 35 (1913); Steinle v. New York Life Ins. Co., 81 Fed. 489 
(C.C.A. 5th, 1897). 
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alone,*® reason that the death of the applicant before his application is 
accepted revokes the offer to become insured” or “that the death of the 
subject of insurance renders the making of the proposed contract 
impossible.”** Reaching substantially the same result and using sub- 
stantially the same language as the previous cases referred to, some 
courts have construed these “binding receipts” to be either “conditional 
or qualified acceptances depending upon approval by the home office 
of the insurer”** or to be “agreements to insure at some future time, 
to wit, on approval of the application.””* 

The leading case of Insurance Company v. Young * is cited by 
later decisions” for the proposition that the receipt “reserves the absolute 
right to the company to reject or accept the proposition which it con- 
tained . . . and that the entire subject is both affirmatively and nega- 
tively within its choice and discretion.”** Some state courts, however, 
have felt that the company “cannot arbitrarily or unreasonably reject 
or withhold its approval, and thereby avoid its liability, under the clause 
in the binding slip requiring the approval of the application . . . by the 
company before the insurance shall take effect.”*” 

The receipt in the case of Muhlbach v. Omaha Life Insurance 
Company** contained a promise to return the entire amount of premium 
paid, “‘if the policy as applied for shall not be issued.” ‘The court held 
that because of this proviso “no consideration whatever remained for 
insurance of a temporary nature during the time intervening between 
the date of the application and the approval or rejection of the risk. . . .” 


4 








Supra, note 6, at 1226. 

® Paine v. Pacific Mutual Life Ins. Co., 51 Fed. 689 (C.C.A. 8th 1892); Braman v. 
Mutual Life Ins. Co. of N.Y., 73 F. (2d) 391 (C.C.A. 8th, 1934); Cooksey v. Mutual 
Life Ins. Co. of N.Y., 73 Ark. 117, 83 S.W. 317 (1904); Field v. Missouri Life Ins. Co., 
77 Utah 45, at 56, 290 S.W. 979 (1930); Gonsoulin v. Equitable Life Ass. Soc. 152 La. 
865, 94 So. 424 (1922). 

* Paine v. Pacific Mutual Life Ins. Co., 51 Fed. 689 (C.C.A. 8th, 1892); See Bra- 
man v. Mutual Life Ins. Co. of N.Y., 73 F. (2d) 391 (C.C.A. 8th, 1934). 

= Hughes v. John Hancock Mutual Life Ins. Co., 297 N.Y.S. 116, at 122 (1937). 
Accord, Mohrstadt v. Mutual Life Ins. Co. of N.Y., 115 Fed. 81 (C.C.A. 8th, 1902). 

*3 Braman v. Mutual Life Ins. Co. of N.Y., 73 F. (2d) 391, at 396 (C.C.A. 8th, 1935). 

* 23 Wall. (go U.S.) 85, 23 L.Ed. 152 (1874). Supra, note 18. 

* Mohrstadt v. Mutual Life Ins. Co. of N.Y., 115 Fed. 81, at 82 (C.C.A. 8th, 
1902); Hughes v. John Hancock Mutual Life Ins. Co., 297 N.Y.S. 116, at 123 (1937). 

* Supra, note 25, at 106. 

** Gardner v. North State Mutual Life Ins. Co., 163 N.C. 367, 79 S.E. 806, at 808, 
48 L.R.A. (N.S.) 74, Ann. Cas. 1915B 652; Cf. Grier v. Mutual Life Ins. Co. of N.Y., 
132 N.C. 542, 44 S.E. 28 (1903). The receipt in the case of Reynolds v. Northwestern 
Mutual Life Ins. Co., 189 Iowa 76, 176 N.W. 207 (1920) permitted the insurer to reject 
the application if it was not “satisfied” as to the applicant’s insurability as of the date 
of the medical examination. The distinction between “satisfaction” and “approval” was 
not accepted in Gerib v. Northwestern Mutual Life Ins. Co., 256 Ill. App. 506 (1930). 

8 107 Neb. 206, 185 N.W. 447 (1921). Contra, Albers v. Security Mutual Life Ins. 
Co., 41 S.D. 270, 170 N.W. 159 (1918), cited infra, note 48. 
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There is a group of cases in which the company did not accept or 
reject the application but forwarded a policy which departed from or 
modified the terms of the application or receipt.”” It has been uniformly 
held that the issuance of the revised policy does not constitute an accept- 
ance of the applicant’s offer or proposal to become insured but is a 
counter offer which must be accepted by the insured during his lifetime 
in order to become binding upon the parties.*° 

The general purport of the cases reviewed thus far is that the 
approval or acceptance of the application by the insurer during the 
lifetime of the applicant is a condition precedent to be performed before 
the liability of the insurer arises.** It appears, therefore, that the binding 
slip does not insure of itself and does not operate as a present contract 
of insurance effective in case of the death of the applicant pending action 
on his application.** The only vitality given to the binding slips by these 
courts is retroactively derived from an approval of the application and 
where the application is not accepted, the binding receipt ceases eo in- 
stanti to have any effect.** 

Some courts, however, have viewed the provisions of the application 
or the binder as conditions subsequent requiring affirmative action by the 
insurer to avoid liability upon the interim receipt.** These decisions 
allowed the beneficiaries to recover regardless of the ultimate action of 
the carrier. According to these courts it is the “intention of the parties” 
to effect interim or temporary insurance for that period of time between 
the making of the application and its approval or rejection by the com- 
pany. The elements establishing the intention of the parties may be 
gathered from the wording of the receipt, the payment of the premium, 
the reasons for such receipts and the reasonable inferences to be drawn 
from their issuance. 


*® Mutual Life Ins. Co. v. Young, 23 Wall. (90 U.S.) 85, 23 L.Ed. 152 (1874); 
State ex rel. Equitable Life Assur. Soc. of U.S. v. Robertson, 191 S.W. 989 (Mo. 1916); 
Gorning v. Prudential Ins. Co. of America, 288 N.Y.S. 661, 8 N.E. (2d) 338 (1937); 
Mohretadt v. Mutual Life Ins. Co. of N.Y., 115 Fed. 81 (C.C.A. 8th, 1902). 

Ibid. 

*™ Mutual Life Ins. Co. v. Young, 23 Wall. (90 U.S.) 85, 23 L.Ed. 152 (1874); 
Braman v. Mutual Life Ins. Co. of N.Y., 73 F. (2d) 391 (C.C.A. 8th, 1935); Cooksey 
v. Mutual Life Ins. Co. of N.Y., 73 Ark. 117, 83 S.W. 317 (1904); Northwestern Mutual 
Life Ins. Co. v. Neafus, 145 Ky. 563, 140 S.W. 1026 (1911); Olson v. American Central 
Life Ins. Co., 172 Minn. 511, 216 N.W. 225 (1927). 

™ See Grier v. Mutual Life Ins. Co. of N.Y., 132 N.C. 542, 44 S.E. 29 (1903); 
Gardner v. North State Mutual Life Ins. Co., 163 N. C. 367, 79 S.E. 806 (1913). 

Ibid. 

“Starr v. Mutual Life Ins. Co., 41 Wash. 228, 83 Pac. 116 (1905); Hart v. 
Travelers’ Ins. Co., 236 App. Div. 309, 742, 258 N.Y.S. 711, aff'd, 261 N.Y. 563, 185 
N.E. 739 (1933); Buono v. Prudential Ins. Co. of America, 74 App. Div. 898, 267 
N.Y.S. 972 (1933); Howard v. Prudential Ins. Co. of America, 18 Ohio L. Abs. 688 
(1935); Stonsz v. Equitable Life Assur. Soc., 324 Pa. 97, 187 Atl. 403 (1936); Albers 
v. Security Mutual Life Ins. Co., 41 $.D. 270, 170 N.W. 159 (1918). 
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In Starr v. Mutual Life Insurance Company® it was held that a 
receipt containing the words “poligy to take effect from date” effected 
a contract of present insurance and prevailed over provisions in the 
application that it should so operate only in the event of its acceptance.** 
This holding constitutes a clear repudiation of the view that the applica- 
tion and binding receipt merely evidence an offer.*” In two New York 
cases** the receipt evidencing payment contained two clauses: the first 
clause standing alone and unqualified provided the insurance was effective 
from the date of the application; the condition of approval or acceptance 
was found in a second clause, separate from and independent of the first 
clause. —The New York court in both instances considered the termin- 
ology of the conditional receipt involved ambiguous. Since all doubts 
and ambiguities are resolved in favor of the applicant or insured,** the 
beneficiaries recovered the face value of the policies. A similar approach 
was adopted by the Supreme Court of Ohio in the Duncan case.*° The 
wording of the binding receipt in the case of Stonsz v. Equitable Life 
Assurance Society*’ was used to make the insurer liable on a policy 
containing terms different from those in the application. Although this 
was a case where the plaintiff suffered injuries resulting in his total 
disability pending action by the carrier on his application rather than one 
where the applicant for insurance died before delivery of the policy, 
“the opinion is significant as indicating the judicial attitude toward 
binding receipts,”’** i.e., “‘as binding during the interim regardless of the 
ultimate action of the carrier.”’** 

* 41 Wash, 228, 83 Pac. 116 (1905). 

“The court indicated, however, that it would have held there was no contract of 
insurance unless the application had been approved and a policy issued during the lifetime 
of the insured “if the receipt issued,. . . contained the same provision as the application 
...” See 41 Wash. 228, at 231, 83 Pac. 116, at 117. 

* Supra, note 10, at 184. 

*8 Hart v. Travelers’ Ins. Co., 236 App. Div. 309, 742, 258 N.Y.S. 711, aff'd 261 
N.Y. 563, 185 N.E. 739 (1939); Buono v, Prudential Ins. Co. of America, 74 App. Div. 
898, 267 N.Y.S. 972 (1933). 

* See Mr. Justice Maxey, dissenting in Stonsz v. Equitable Life Assur. Soc., 324 Pa. 
97, at 124, 187 Atl. 403, at 415 (1936), infra, note 41, where he criticizes the major- 
ity’s holding in regard to the legal effect of the binding receipt involved by the following 
excerpt: “In a number of cases elsewhere, the court created the ‘doubt’? by a species of 
argument which would not be tolerated in any other kind of contract, and then, having 
thus found the ‘doubt,’ resolved it in favor of the insured.” 

“ Supra, note 1. 

“324 Pa. 97, 187 Atl. 404, 107 A.L.R. 178 (1937). This decision has been 
the subject of some criticism for extending the rule that insurance contracts should be 
construed against the insurer “to a point where the elementary principles of contract are 
disturbed.” 14 N.Y.U. L.Q. Rev. 396. More comments or criticisms may be found in 33 
Int. L. Rev. 180, supra, note 10; 22 Iowa L. Rev. 585; 3 U. or Pitt. L. Rev. 699. 

“ Supra, note 10, at 185. 

“Supra, note 41, 324 Pa. 97, at 102, 187 Atl. 404, at 405, 107 A.L.R. 178, at 
182 (1937). 
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The fact that the applicant paid the first premium when a binding 
receipt was delivered to him has been stressed in all of these opinions. 
These courts reason that by the payment of the premium for one year 
the insured is entitled to insurance for one year and that a rule rendering 
the receipt ineffective as evidence of a present contract of insurance oper- 
ates harshly in that the insured is paying for insurance for a period during 
which he is not insured at all. Since the insured should pay only for 
the protection he actually receives, his first payment would be payable 
only on the date that his protection commences. 

The minority jurisdictions conclude that if there is to be no contract 
of insurance until the application is approved, then the chief object or 
reason for the issuance of such receipt is to enable the company to 
collect premiums for a period during which there is no risk to the 
company.** The receipt is said undoubtedly to provide an inducement 
for the payment of the first premium*® making funds available to the 
insurer to use and invest in addition to securing, for all practical purposes, 
a definite customer rather than an intangible prospect.*® 

The jurisdictions which require affirmative action by the insurer 
to divest itself of liability assume that the only reasonable inference to be 
drawn from the issuance of the binding receipt is that the parties intended 
to provide interim insurance to the applicant.*‘ The receipt involved in 
the case of Albers v. Security Mutual Life Insurance Company™ con- 
tained a proviso that the applicant could not withdraw his applicataion 
and was obligated to pay the first premium even if he decided not to take 
the insurance before the company approved. The Court held that the 
parties intended to create a present contract of temporary insurance or 
else there could be no consideration for the proviso, prepayment of the 
premium or antedating of the policy. Other courts have reasoned that 
if the language of the receipt means “that no protection is afforded at all, 
then the language is meaningless”** and the receipt is a nullity.°° “If the 
insured had lived until the application was approved and a policy issued, 
it would be immaterial to him if the contract related back and whether 
he was insured in the interim. On the other hand, if he died before the 
application was approved, there would be no advantage to him in paying 
his premium in advance and his beneficiary would derive no benefit 
from the insurance.”** L. S. F. 

“ Supra, note 35. 

“ Hart v. Travelers’ Ins. Co., 236 App. Div. 309, 742, 258 N.Y.S. 711, aff'd 261 
N.Y. 563, 185 N.E. 739 (1939). 

“ Stonsz v. Equitable Life Assur. Soc. 324 Pa. 97, 187 Atl. 403 (1936). 

“ Howard v. Prudential Ins. Co. of America, 18 Ohio L. Abs. 688 (1935). 

“41 S.D. 270, 170 N.W. 159 (1918). 

” Supra, note 47, at 691. 


© Supra, note 46. 
™ Supra, note 35. 
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INnsURANCE — Deatu or Injury By “AccIDENTAL MEans” 


The insured administered to himself an enema by attaching a rubber 
tube to the faucets of a bathtub, intending to control the water pressure 
by turning the water faucet, but the pressure of the water caused the 
insured o suffer a ruptured sigmoid from which he died several hours 
later. In an action brought by the beneficiary named in deceased’s life 
insurance policy against the New York Life Insurance Company, the 
Supreme Court of Ohio reversed the Court of Appeals of Franklin 
County, holding that such death was not effected by accidental means 
within the meaning of the policy which provided for double indemnity 
if the death of the insured “resulted directly and independently of all 
other causes from bodily injury effected solely through external, violent 
and accidental means.””* 

Under the older policies which insured against “accidental death” 
or “accidental injury,” recovery could be had upon showing that the 
resulting death or injury was unforseen, unexpected, or unusual.’ But 
the clauses contained in the modern policies, as is the case here, insure 
against death or injury due to “external, violent or accidental means.” 
Some of the cases have permitted recovery here as though the “acci- 
dental death” or “accidental injury” clause had not been changed;* 
while in the more strictly construed cases, the plaintiff has not prevailed 
unless he has shown that something unforseen, unexpected or unusual 
occurred in the act preceding the injury, it making no difference that 
the result was unforseen, unexpected or unusual.* In the often quoted 
case of United States Mutual Accident Association vy. Barry,’ the Su- 
preme Court of the United States approved a charge to the effect that 
if the act preceding the injury was carried out in the exact manner as 
intended by the insured, regardless of the fact that the result was unfor- 
seen, unexpected or unusual, the injury would not be by accidental 
means. The Court then set forth a test for “accidental means’”® which 

1 Mitchell v. New York Life Insurance Company, 136 Ohio St. 551, 27 N.E. (2d) 


243, 17 Ohio Op. 229 (1940); reversing 62 Ohio App. 54, 28 Ohio L. Abs. 653, 15 Ohio 
Op. 406 (1939). 

? Pledger v. Business Men’s Accident Association of Texas, 197 S.W. 889 (Texas 
Civ. App. 1917); Francis v. International Association, 260 S.W. 938 (Texas Civ. App. 
1926). 

* Elsey v. Fidelity & C. Co., 187 Ind. 447, L.R.A. 1918F, 646, 120 N.E. 42 (1918); 
Continental Casualty Company v. Bruden, 178 Ark. 683, 11 S.W. (2d) 493, 61 A.L.R. 
1192 (1928). 

*Landress v. Phoenix Mutual Life Insurance Company, 291 U.S. 491, 18 L.Ed. 
934, 54 Sup. Ct. 461 (1933). 

° 131 U.S. 100, 33 L.Ed. 60, 9 Sup. Ct. 755 (1889). 

®Jd. at 121 “If a result is such as follows from ordinary means, voluntarily em- 
ployed, in a not unusua! or unexpected way, it cannot be called a result effected by 
accidental means; but if, in the act which precedes the injury, something unforeseen, 
unexpected, unusual, occurs which produces the injury, then the injury has resulted 
through accidental means.” 














262 LAW JOURNAL — MARCH, I94I 


has been subject to such varying interpretations that the decisions are 
now in a state of hopeless conflict.’ Speaking of this situation, the late 
Justice Cardozo said: “The attempted distinction between accidental 
results and accidental means will plunge this branch of the law into a 
Serbonian Bog.” 

Nor has Ohio escaped from the reaches of this “Serbonian Bog.” 
Injury and death by freezing have been held to be within the protection 
of the “accidental means” clause;* while a death from heart dilation 
resulting from a cold bath has been held to be beyond the coverage of 
such clause.” Death from drownings have been declared actionable 
under the “accidental means” provision;*® while recovery was denied 
under the clause where the insured died of amoebic dysentery resulting 
from taking a drink of water which had unknowingly been contami- 
nated by a break in the hotel sewer pipe.’ Thus, we see that opposite 
results have been reached in decisions based on factual circumstances of 
marked similarity. This conflict can only be explained by observing the 
tests for “accidental means” applied by the courts. In the Wheeler case, 
the court applied the more liberal view, saying that as “the result (death 
by freezing) was wholly unexpected and did not follow as ‘the usual 
effect of a known cause’” the death was by accidental means. But 
“accidental means” was more strictly construed in New Amsterdam 
Casualty Company v. Johnson,'* where the court held that since the 
voluntary act of taking a cold bath was carried out in the exact manner 
as intended by the insured, the unanticipated dilation of the heart would 
not be death by accidental means. 

In the case at bar, both the Court of Appeals and the Supreme Court 
applied the strict test by looking at the act to see if it was accidental, 
and yet they arrived at different conclusions. The Court of Appeals 
stressed the fact that the act, which they considered to be the non- 
exercise of control by the insured, was unusual and unintended, and 
hence accidental. The Supreme Court said that the evidence did not 
show anything unexpected or unusual in the act, which they thought 
isdn case of sunstroke there is a marked split of opinion; cf. Landress v. 
Phoenix Mutual Life Ins. Co., supra, note 4, with O’Connell v. New York Life Insurance 
Co., 220 Wis. 61, 264 N.W. 253 (1936); and see 17 A.L.R. 1197. 

® Nat. Life Ins. Co. v. Patrick, 28 Ohio App. 267, 162 N.E. 680, 6 Ohio L. Abs. 
168 (1927); Commonwealth Casualty Co. v. Wheeler, 13 Ohio App. 140, 30 Ohio C.C. 
(n.s.) 257, 17 Ohio L. Rep. 304 (1919). 

*° New Amsterdam Casualty Co. v. Johnson, 91 Ohio St. 155, 110 N.E. 475, L.R.A. 
1916B, 1018 (1914). 

Knickerbocker Casualty Ins. Co. v. Jordan, 6 Ohio Dec. Rep. 1145, 10 Am. 


L. Rec. 625 (1882); United States Mutual Accident Association v. Hubbell, 56 Ohio St. 
516, 47 N.E. 544, 40 L.R.A. 453 (1897). 

“ Burns v. Employers’ Liability Ass’n. Corp., 134 Ohio St. 222, 16 N.E. (2d) 316, 
12 Ohio Op. 18, 117 A.L.R. 733, 26 Ohio L. Abs. 52 (1938). 

91 Ohio St. 155, 110 N.E. 475, L.R.A. 1916B, 1018 (1914). 
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was the water pressure, but that the act was done in the manner 
intended, and consequently the unexpected result did not constitute “‘ac- 
cidental means.” ‘The dissenting opinion emphasized the fact that in 
view of the disastrous result, the act must not have been done in the 
manner intended, and that the amount of the pressure was unforsee- 
able, unexpected and unusual, and hence was the “accidental means.” 
When one looks to the distinction drawn by the Court of Appeals’*® 
between the case at bar and the New Amsterdam case, he finds merit 
in the contentions made by the Court of Appeals and the dissent in the 
principal case. The Court of Appeals pointed out that in the New 
Amsterdam case the insured did nothing but that which he intended to 
do, while in the case at bar the act quite obviously was not done in the 
manner intended. Such an interpretation of the principal case seems 
to be in conformity with the holding in the key case of United States 
Mutual Accident Association v. Barry. D. A. W. 


LABOR LAW 


THE Nature OF A STRIKE 


The term “strike” is as old as organized labor. The problem of 
defining it has often been before the courts. Many cases have turned 
upon the question of the existence or non-existence of a strike. 

Strike clauses in contracts have given rise to some litigation in this 
area.’ Surety bonds with saving clauses releasing the surety in the event 
the loss involved was caused by a strike have made such a determination 
essential. And cases have arisen with respect to employee group insur- 
ance,° strike clauses in insurance policies,* demurrage costs during delay 
caused by strikes,° and the payment of union strike benefits.° 

Social legislation of quite recent enactment lends new importance to 
the problem of clearly analyzing the strike concept. Some states have 
statutes which provide that no employer shall advertise for help while a 
strike is in progress in his place of business without stating the fact in such 


% 62 Ohio App. 54, 28 Ohio L. Abs. 653, 15 Ohio Op. 406 (1939). 


McLeod v. Genius, 31 Neb. 1, 47 N.W. 473 (1890); Consolidated Coal Co. v. 
Jones & A. Co., 232 Ill. 326, 83 N.E. 851 (1908); and see 11 A.L.R. 1004. 

? Uden v. Schaefer, 110 Wash. 391, 188 Pac. 395, 11 A.L.R. 1001 (1920). 

® Roehrig v. Mo. State Life Ins. Co., 251 Ill. App. 434 (1929). 

*Brous v. Imperial Ins. Co., 224 N.Y. Supp. 136, 130 Misc. 540 (1927);aff'd 227 
N.Y.S. 777, 223 App. Div. 713 (1927). 

® United States v. Russian Volunteer Fleet, 22 F. (2d) 187 (1927); Riviera Realty 
Co. v. Ill. Surety Co., 165 App. Div. 114, 150 N.Y. Supp. 116 (1914); General Com- 
mercial Co. v. Butterworth-Judson Corp., 198 App. Div. 799, 191 N. Y. Supp. 64 (1921). 

® Martin, THE Mopvern Law or Lazor Unions (1910), sec. 282. 
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advertisement.’ Several states have enacted laws which, in effect, 
suspend the right to strike for stated periods of time following notice of 
intent to strike.* Any action brought pursuant to these statutes would 
necessarily involve a determination of whether a strike did or did not 
exist. Similarly, the National Labor Relations Board must, unless it 
finds that a cessation of work has been caused by an unfair labor practice, 
determine whether or not a strike has been in progress when an em- 
ployer’s liability for the payment of back pay to reinstated employees is 
in issue.” 

The Federal Social Security Act*® provides that no state unemploy- 
ment compensation plan shall be approved by the board if benefits are 
denied to workers who refuse to accept positions “vacant due directly 
to a strike, lockout, or other labor dispute.” This requirement has been 
met by all the state unemployment compensation acts.** The inclusion 
of “other labor disputes” may relieve the courts from the necessity of 
deciding, in most cases, whether or not a strike is in progress. However, 
Ohio and some other states have provided that “No benefits shall be paid 
to any individual who has lost his employment by reason of a strike in 
the establishment in which he was employed, as long as such strike con- 
tinues; ...”** The application of this provision demands a determination 
in each instance of the existence or non-existence of a strike.’* These 
statutes, and many others still being considered by state and federal 
legislatures with a view to preventing strikes in defense industries, make 
the problem of clearly defining the term “strike” one of current interest 
and improvement.** 

The following definition is consistent with the language of many 
courts: “A strike is an agreed cessation of work—intended to be tem- 
porary—by employees in an effort to obtain from their employer more 
favorable terms or working conditions than the employer furnishes or is 
willing to furnish.”*® A perusal of strike definitions, by dictionary or 
court, reveals more uniformity than difference.° The acute problem 

"Wis. Star. (1927), sec. 103.34; and see On10 Gen. Cone, sec. 896-3 (d). 

® Cor. ANN. STAT., 1930, secs. 3472¢-3472v; MicuiGAN Lapor RELATIons AcT, sec. 
9; Minnesota Lazor Revations Act, sec. 6. 

° 49 SraT. 449, 29 U.S.C.A. 151. 

49 Srat. 620, 42 U.S.C.A. 1301-1305 (1939 Supp.). 

3 Law & ConTemp. Pros. 20-23 (1936). 

Ono Gen. Cone, sec. 1345-6c. 

™ United States Coal Co. v. Board of Review, 30 Ohio L. Abs. 509, 16 Ohio Op. 323 
(1939); motion to certify denied, 13 Ohio B.A.R. 47 (1941). See Rhea Mfg. Co. v. Ind. 
Comm., 295 N.W. 749 (Wis., 1939), Note (1940) 24 Minn. L. Rev. 287. 

“H.R. 2850, 77th Cong., 1st Sess.; H.R. 2695, 77th Cong., 1st Sess. 

% 24 Onto Jur. Lagor, sec. 46. 


Tron Moulders’ Union v. Allis Chalmers Co., 166 Fed. 45, 52 (1908); Jeffrey- 
De Witte Insulator Co. v. N.L.R.B., 91 F. (2d) 134 (C.C.A. 4th, 1937); Restful Slipper 
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lies in the application of the several elements to specific combinations 
of facts. 

Locating the commencement of a strike is not so difficult as other 
aspects of the problem. For the limited purpose of computing union strike 
benefits, the day of the issuance of the strike order (or other day con- 
sistent with union rules) may be marked as the day of commencement.** 
But this rule is limited to a single purpose. The actual cessation of work 
is probably the most positive act that can be located to mark the begin- 
ning of the strike.** 

Common to all definitions of a strike is the cessation of work.*® 
If every cessation of work by employees were a strike the fact would be 
relatively easy to establish and further refinement of the concept would 
be unnecessary. But it is clear that every cessation does not constitute 
a strike. The idea of collective action is inherent in the concept; the 
cessation must be concerted action. One Ohio court has said: “The 
refusal of one employee to work does not constitute a strike of employees 
in the legally accepted definition of the term strike.”*° It may be safely 
said that a strike must have the element of group rather than individual 
action.”* 

Every collective cessation of work by employees does not constitute 
a strike. There must be an intent on the part of the “striking” employees 
to resume the employment relation if and when certain demands have 
been met. The mere cessation of work with no intent to resume the 
employment relation lacks an essential element.” 

If it be established that the cessation of work has been brought about 
by the concerted action of a group of employees, and that such cessation 
is intended to be temporary, it becomes profitable to examine the causes 
of the employees’ action. Many grievances are not deemed strike-causes 
by the courts. Men who refuse to work because of stormy weather,” 
an employer’s refusal to pay,”* fear of an epidemic,” hesitation to work 
in a dangerous section of a mine,”* or the observance of a holiday*’ are 





Co. 1. United States Leather Union, 116 N.J. Eq. 521, 174 Atl. 543, 545 (1934); Oaxes, 
Tue Law oF OrGanizep Lasor AND INDUsTRIAL ConFLICT (1927) sec. 308; RoTweIN, 
Lasor Law (1939) sec. 38; BALLENTINE, Law Dictionary (1930), defining the word 
“strike.” 

T Supra, n. 6. 

18 GriFFin, STRIKE, p. 86. 

* Supra,n. 16. 

* Saltzman v. United Retail Employees’ Local, 10 Ohio Op. 6 (1937). 

* Oeflein v. State, 177 Wis. 394, 188 N.W. 633 (1922). 

= Supra, n. 2. 

* Hagerman v. Norton, 105 Fed. 996 (C.C.A. 5th, rgor). 

* Supra, n. 1. 

* Stevens v. Harris, 57 L.T.R. (N.S.) 618 (1887). 
* New York Coal Co. v. Pittsburg Coal Co., 86 Ohio St. 140 (1912). 
* Supra, n. 23. 
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not “on strike.” Grievances arising from working conditions within the 
control of the employer and capable of being remedied by him have 
usually been held to be strike-grievances, and cessations for the purpose of 
curing such grievances or gaining shorter hours or higher pay have 
generally been called strikes.** If the grievance is such that a cessation 
will cure it without further concessions or affirmative action, it is not 
probable that the resulting cessation will be termed a strike.*” The 
cases do not offer a rule-of-thumb by which strike-causes may be clearly 
distinguished. It may be conceded, however, that a stoppage of work, 
collective in nature and intented to be temporary, must be for the purpose 
of enforcing a demand or adjusting a grievance if it is to be properly 
called a strike.*° 

In Hamilton Tailoring Co. v. Clothing Workers, the determination 
of whether or not a strike existed was based upon the existence or non- 
existence of a trade dispute.** This approach does not differ in any 
essential from the criteria already considered, but loose employment of 
the terms “trade dispute” and “strike” has resulted in some confusion. 
One Ohio court offered this: “A trade dispute can only exist where there 
is a stoppage of work, or lockout by the employer, and an intention and 
a reasonable expectation upon the part of both employees and employer 
to resume the relation of employee and employer upon the satisfaction 
of certain specified conditions. . . .”** It is submitted that this language 
describes a strike rather than a trade dispute. It includes a temporary 
stoppage of work, an intent to resume the employment relation, and a 
grievance which provides a reason for the cessation. While the cessation 
of work is an essential element in a strike, cases which have turned upon 
the existence or non-existence of a trade dispute indicate that such a 
dispute may exist where no cessation of work can be found.** 

The point assumes more than academic proportions when statutes 
are framed in terms of strike situations rather than trade disputes. Un- 
employment compensation statutes of the several states are of both kinds. 
The Ohio Unemployment Compensation Act denies benefits to any 
employee who is unemployed because of a strike.** In The United States 
Coal Co. v. Board of Review** the court was confronted by a borderline 
set of facts which demanded precise analysis of both concepts.. Pro- 

8 Cases cited supra, n. 16. 

*® Supra, notes 23, 24, 25, 26, and 27. 

* RorweEIN, p. 27; GRIFFIN, p. 20. 

®™ Hamilton Tailoring Co. v. Clothing Workers, 4 Ohio App. 495 (1935). 

* Park Hotel v. Union, 22 Ohio N.P. (N.S.) 257, 30 Ohio Dec. 64 (1919). 

® See generally the comment in (1940) 6 O.S.L.J. 334, and cases cited therein. 


™ Onto Gen. Cope, sec. 1345-6c. 
* 24 Onto Jur. Lazor, sec. 46; and see note 13, supra. 
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tracted negotiations between the United Mine Workers and the mine 
owners had delayed the signing of a new working agreement. The old 
contract had expired and work had ceased. Here was a cessation of 
work, a grievance or a demand, and an intent that the cessation should 
be temporary. Here was both a strike and a labor dispute. This court 
found a clear distinction between the two ideas, and the opinion care- 
fully marks out the limits of one and the scope of the other. 

A labor dispute, reasoned the court, can exist without any positive 
action by the disputing employees, but a strike can obtain only when the 
employees have taken some positive, hostile action in response to their 
state of mind. The cessation of work in the instant case was found to be 
a “state of inertia,” and not an adversary act which might properly be 
described as the act of striking. A motion to certify the record was 
denied by the Ohio Supreme Court, so this element of positive, hostile 
action may be usefully added as an essential element of a strike. 

A word should be added relative to one element of a strike which 
is implied rather than expressed in the characteristics considered above. 
The cessation must be by employees. One Ohio court held that a legal 
strike cannot exist unless there is the relation of employer and employee.*® 
The concerted stoppage of work must be by employees or by those who 
have been customarily employed.** 

To locate the point of termination, the courts have applied various 
tests. The intent of the parties is not helpful. In the view of the em- 
ployer, the employment relation ends when the workers leave their 
benches and he is free to hire on the open market. In the view of the 
employees, a relation survives the cessation of work which gives them a 
continuing interest.** But somewhere this striker-employer relation must 
terminate, leaving the parties mere strangers and making further hostile 
action by the strikers mere intermeddling with the employer’s business.*® 
An early Ohio case*® is frequently cited for the proposition that the 
employment relation ends completely when the employee ceases to 
work.** Thus viewed, the holding is at odds with later authority which 
concedes that strikers are more than mere strangers to the employer.” 

* Supra, n. 31. 

57 Garment Co. v. Union, 15 Ohio N.P. (N.S.) 353, 27 Ohio Dec. N.P. 675 (1913). 

OAKES, sec. 309. 

* 24 Va. L. Rev. 661, 666 (1938). 

“N.Y., L.E. & W.R.R. v. Wenger, 9 Ohio Dec. Rep. 815 (1887); see also National 
Fireproofing Co, v. Mason Builders Ass’n., 145 Fed. 260 (1906). 

“ Martin, sec. 25. 

“Tron Moulders’? Union v. Allis-Chalmers Co., 166 Fed. 45, 91 C.C.A. 631, 20 
L.R.A. (N.S.) 315 (C.C.A. 7th, 1908); State v. Personett, 220 Pac. 520 (1923); Green- 
field v. Central Labor Council, 104 Ore. 259, 207 Pac. 168 (1922); Tri-City Central 


Trades Council v. Am. Steel Foundries, 238 Fed. 728, 151 C.C.A. 578 (C.C.A. 7th, 1916); 
OakEs, sec. 309. 
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It is submitted, however, that the Ohio case says no more than that an 
employee is a trespasser when he invades his employer’s property. 

If sti‘kers take action showing that they have no intention of re- 
turning to their former employment, the relation (and the strike) is 
terminated.** But the employer by merely declaring that the strikers 
are fired cannot terminate the relation or the strike.** 

Some courts have held that a strike is over when the employer is 
operating his business in a “normal and usual manner.”** Others have 
viewed the strike as terminated when “there are no reasonable grounds 
for believing that a continuance thereof will materially affect his 
business even though picketing and persuasion of others to keep away 
from such employment still continues.”*® A Massachusetts court has 
said that a strike is terminated when most of the strikers have found 
employment elsewhere,*’ but there is some indication in this and a sub- 
sequent Massachusetts holding** that all of the places must be filled and 
the business of the employer must be continuing in a normal and usual 
manner. A New York court decided that a strike had ended when the 
places of the strikers had been filled with efficient help and the strike 
was merely “nominal.”*® Other courts have included the criterion that 
the places must be filled with competent or efficient help.°° 

A Wisconsin statute codifies a test which is likely to extend the legal 
life of the strike over the longest period.”’ “A strike or lockout shall be 
deemed to exist as long as the concomitants of a strike or lockout exist; 
or unemployment on the part of the workers affected continues; or the 
payment of strike benefits is being made; or publication is being made of 
the existence of such strike or lockout.” ‘This statute makes the existence 
or non-existence of a strike “turn upon whether the union has or has 
not given up the struggle.”°” 

The termination issue doesn’t seem to have been placed squarely 


“* Mooresville Cotton Mills v. N.L.R.B., 1 N.L.R.B. 539 (1936). 

“ Densten Hair Co. v. United Leather Workers’ Union, 237 Mass. 199, 128 N.E. 
450 (1921). 

“ Dail-Overland Co. v. Willys-Overland Co., 263 Fed. 171 (D.C., Ohio, 1919). 

“ West Allis-Foundry Co. v. State, 186 Wis. 24, 202 N.W. 302 (1925). 

“'M. Steinert & Sons v. Tagen, 207 Mass. 394, 93 N.E. 584, 32 L.R.A. (N.S.) 
1013 (1911). 

“Moore Drop Forging Co. v. McCarthy, 243 Mass. 554, 562 (1923); and see 
1 Lab. Rel. Rep. 515 (1937). 

“Yates Hotel Co. v. Meyers, 195 N.Y. Supp. 558 (1922). 

© Allen v. Cutters and Butchers, (Cal. Super. Ct. for Los Angeles) 1 Lab. Rel. Rep. 
324 (1937); Mode Novelty Co. v. Taylor (N.J. Ch. Ct.) 1 Lab. Rel. Rep. 515 (1937)- 

"See Wis. STAT., 1927, sec. 103.34. 

"2 Wirt, Tue GovERNMENT IN Lazor Disputes (1932) p. 18, n. 1; FRANKFURTER 
AND GREENE, THE LazBor INJUNCTION, p. 174, n. 162. And cf, West Allis-Foundry Co. 
v. State, supra, n. 46. 
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before an Ohio court. But if the language of two Ohio cases®* be 
applied, the employees’ reasonable expectation of re-employment appears 
the probable test. So long as such a reasonable expectation existed the 
strike would continue. 

Rules which may be abstracted from the strike cases do not con- 
stitute as sound a basis for prediction as their logical pattern might 
indicate. Some of the criteria, particularly in the termination cases, are 
descriptive of the case in issue and couched in language which gives them 
the color of essential requirements. But careful examination yields the 
idea that in many instances the elements of the strike described are not 
essential to the holding, but are simply permitted by the peculiar facts 
of the case.°* With litigation in the strike area increasing in volume 
and importance, existing cases are useful for the broad outlines they have 
sketched. The fine lines of the strike concept are being drawn by care- 
fully reasoned opinions in current cases.°° R. M. A. 


LEGISLATION 


Tue Souprers’ AND SarLors’ Civit Revier Act OF 1940. 
On October 17, 1940, the Federal Soldiers’ and Sailors’ Civil Relief 


Act of 1940° became effective. This act applies to all persons on active 
duty on that date and to all who enter the service before May 15, 1945, 
unless the United States is then engaged in a war, in which event the act 
shall remain effective until six months after a peace treaty has been 
proclaimed by the President. Much of the act is the same as the 
Soldiers’ and Sailors’ Civil Relief Act of 1918. What effect does the 
new act have? What is its purpose? How does it work? What must 
the man in the service do in order to enjoy its benefits? It is the purpose 
of this comment to state in as concise a manner as the subject permits 
the effect of this law. 


Purpose 


The act in no way cancels or annuls any debts or obligations; its 
primary purposes are (a) to provide for a suspension of due dates on 
obligations until the man in the service has had a sufficient time to 


% Park Hotel v. Union, supra, n. 32; Hamilton Tailoring Co. v. Clothing Workers, 
supra, n. 31. 

™ Supra, notes 47 and 48. 

® United States Coal Co. v. Board of Review, supra, n. 13. 

1U.S.C.A., Title 50, Apx. secs. 501-585 incl. For a discussion of the Act’s constitu- 
tionality, see A.B.A.J. for Jan. 1, 1941, at p. 23, and 2 Wasn. & L. L. Rev. 1 at 34. 
? Secs. 101(1) (2), 604. 
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reestablish himself financially; (b) to give the soldier or sailor adequate 
protection in suits prosecuted or which might otherwise be prosecuted 
against him during the period of his enlistment; and (c) to give those 
men having homestead claims, mining claims, mineral leases, desert 
rights, and grazing rights on United States land certain legal rights in 
order that their position shall not be prejudiced by acceptance of their 
military duties. It is further provided that when stays, postponements, 
and suspensions of obligations and liabilities, and the vacating or setting 
aside of a judgment or decree are granted as provided for by the act, 
similar benefits may, in the discretion of the court, be extended to 
sureties, guarantors, endorsers, and others subject to the obligation or 
liability.* 
Litigation . 

The act, which applies to all proceedings in both federal and state 
courts,* gives the man in the service protection against litigants who 
would otherwise have an unfair advantage over him. In order that his 
adversaries in law suits should not seize upon his absence to prejudice 
his rights, the law has provided for the filing of affidavits by plaintiffs 
as to defendants’ whereabouts, the posting of bonds of indemnity by 
plaintiffs whose causes are allowed to proceed to judgment, the appoint- 
ment of attorneys to defend absentee defendants, and the vesting of 
power in the courts to grant stays of all actions and proceedings to which 
he is a party. If the courts interpret the law and exercise their discretion 
in accord with the spirit of the act, men who are involved in litigation 
during their absence should not be in a disadvantageous position as a 
result of their military service. 

There are two parts in which the provisions of the act relating to 
litigation may be divided, that applying to default judgments and that 
applying to all suits in which one of the parties is in the military service. 
In regard to the former, the counsel for a plaintiff suing a defendant in 
any court in which there is an expectation of taking a default judgment 
should come into court with an affidavit of the plaintiff stating that the 
defendant is or is not in the military service or that the plaintiff is unable 
to determine such fact. The law provides that such affidavit must be 
filed before any default judgment is entered.” However, under a similar 
provision in the 1918 Act, it was held that if the defendant was not in 
the service at the time the affidavit should have been filed, the plaintiff’s 

* Sec. 103 (1), (2). 


* Sec. 102(1). 
® Sec. 200(1). 
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failure to file it did not affect the judgment’s validity.° The act further 
provides that if there is a failure to file an affidavit showing that the 
defendant is not in the service a judgment may not be entered without 
first securing an order of court directing such entry.’ This latter seems 
to contemplate a general procedure in which the clerk is permitted to 
enter a default judgment without having the entry signed by a judge. 
Under the act no such judgments may be entered without first securing 
the previously mentioned order of court. Such order may not be made 
by the court until an attorney has been appointed by the court to repre- 
sent and protect the absentee defendant’s interests.° Attorneys so 
appointed receive no compensation, but it is taken for granted that 
all members of the bar will consider it a duty to serve. An appointed 
attorney has no power to waive any right of the person for whom he 
is appointed nor to bind him by his acts.* In the cases where the court 
makes such an order it may require the plaintiff to file a bond to 
indemnify the defendant if it later appears that he was in the military 
service and was prejudiced by the entering of the default judgment.”° 
According to these provisions it appears that there still exists the possi- 
bility of such judgments being entered against defendants, with a dis- 
cretionary power resting in the court as to requiring the plaintiff to 
post a bond of indemnity, in those jurisdictions in which the general 
procedure is for the clerk to enter default judgments. On the other 
hand, in those jurisdictions in which the court makes its own journal 
entries without any requirement of an order to that effect, no default 
judgments may be taken. Possibly the courts in the latter jurisdictions 
will disregard the provision as to an “order directing such entry” and 
interpret the statute to read as if it had been written to the effect that 
no default judgments may be entered without such affidavits “except 
on leave of court.” If this should be done, these courts probably would 
consider the provisions regarding appointment of attorneys and posting 
of bonds of indemnity applicable to entry of default judgments as well. 
If there should be a failure on the part of counsel to use these affidavits 
as provided for by the law and of the courts to apply the provisions of 
the act relative to bonds, absentee defendants may lose valuable rights. 
The last subsection dealing with this matter gives the defendant who 


® Eureka Homestead Soc. v. Clark, 145 La. 917, 83 So. 190 (1919); Wells v. Mc- 
Arthur, 77 Okla. 279, 188 Pac. 322 (1920); Bulgin v. Am. Law Book Co., 77 Okla. 112, 
186 Pac. 941 (1920); Howie Mining Co. v. McGary, 256 Fed. 38 (1919); Alzugaray v. 
Onsurez, 25 N.M. 662, 187 Pac. 549 (1920); Harrell v. Shealey, 24 Ga. App. 389, 100 
S.E. 800 (1919). 
T Sec. 200(1). 
8 Ibid. 
* Sec. 200(3). 
® Sec. 200(1). 
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was in the military service and was thereby prejudiced from making 
his defense a right to have the court that rendered the judgment open 
the same. His application for reopening must be made within ninety 
days after the termination of his service and in it he must show that he 
has a meritorious or legal defense to the action."* However, even if the 
defendant succeeds in having the judgment set aside, he may gain no 
advantage. There is the possibility that the plaintiff had not been 
required to post a bond of indemnity at the time judgment was entered 
on the order of court and that the plaintiff will at this late date, be 
judgment-proof. If so, the reopening of the case has not helped 
defendant’s position. Furthermore, the act itself provides that the 
vacating, setting aside, or reversing any judgment under the provisions 
of the act shall not impair any right or title acquired by a bona fide 
purchaser for value under such judgment.** 

The second part provides that all actions or proceedings in which 
one of the parties is in the military service shal] be stayed for the period 
of military service and three months thereafter or any part of such 
period, unless it is the opinion of the court that the party is not 
materially affected by reason of his military service.** Under a subse- 
quent section, in actions against men in the military service, the court 
may, for a similar period, stay the execution of a judgment or order and 
vacate or stay any attachment or garnishment of property, money, or 
debts in the hands of another, whether before or after judgment.** This 
power also is not to be exercised, if in the opinion of the court, the ability 
of the defendant to comply with the order or judgment is not materially 
affected by reason of his military service. In these cases the court may 
act on its own motion, and it must act on application to it by the party 
in the military service or someone in his behalf.*° The courts have the 
further power to provide against the accrual and enforcement of fines 
or penalties on contracts in which there has been a failure to comply 
with the terms due to the stay granted pursuant to the act.*® The courts, 
in granting stays, are not required to order stays for arbitrary periods 
of time, but may in their discretion provide for any such terms as mav 
be just, even to the extent of ordering installment payments. Where 
the person in military service is a codefendant with others, the plaintiff 
may, after obtaining leave of court, proceed against the others.** 


™ Sec. 200(4). 
2 Ibid. 

™ Sec. 201. 

™ Secs. 203, 204. 
™ Sec. 203. 

% Sec. 202. 

” Sec. 204. 
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The period of military service is not to be included in computing the 
period of time under state and federal statutes of limitation for bringing 
of any action by or against any person in military service.** 


Rent 


The provisions applicable to rent are practically the same as those 
in the Soldiers’ and Sailors’ Civil Relief Act of 1918, except that the 
new law extends protection against evictions to rentals of eighty dollars, 
instead of fifty dollars a month. Eviction and distress of the wife, 
children or other dependents of a person during the period of his military 
service are declared unlawful and punishment is provided therefor, 
unless they are upon leave of court. This section is not applicable if 
the agreed rent is in excess of eighty dollars per month.*® The court 
shall, on application of the defendant or his representative, stay such 
court proceedings for not longer than three months, or it may make 
such other orders as it deems just, unless in the opinion of the court the 
ability of the tenant to pay the agreed rent is not materially affected 
by reason of defendant’s military service.*” The respective secretaries 
of War, the Navy, and the Treasury (for the Coast Guard) are 
empowered to order an allotment of the pay of a person in military 
service in reasonable proportion to discharge the rent of premises occu- 
pied by his wife, children or other dependents.” 


Installment Purchases, Conditional Sales, Mortgages, Etc. 


The courts are given broad discretionary powers to protect men in 
the service against forfeiture of deposits and installments on contracts 
of sale and against foreclosure of their rights on mortgages or instru- 
ments of similar form. 

Unless a court order has been obtained, installments and deposits 
received prior to October 17, 1940 on contracts of purchase, lease or 
bailment are not to be forfeited, nor may any rights be foreclosed, if 
the adverse party is in the military service.** The court is given several 
alternatives in disposing of such cases. It may order repayment of the 
money already paid as a condition of terminating the contract and 
resuming possession of the property, it may order a stay of the proceed- 
ings for a period not longer than three months after the termination of 
the party’s military service, or it may make such other equitable disposi- 

Sec. 300(1). 

” Sec. 300(2). 


2! Sec. 300(4). 
= Sec. 301(1). 
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tion of the case as is necessary to conserve the interests of the parties. 
If the court thinks that the defendant’s position is not materially affected 
by reason of such service, the suit may proceed as usual.”* Similar stays 
are permitted in connection with mortgages and trust deeds given prior 
to October 17, 1940.** All sales resulting from powers of sale or 
confessed judgments, on secured obligations during the defendant’s 
military service or within three months thereafter, are declared invalid 
unless an order or sale and return thereto made and approved by the 
court has been previously granted.” A new section was added in the 
1940 Act relating to proceedings to resume possession of a motor 
vehicle, tractor, or the accessories of either, and providing for an 
exception to the proceedings which may be stayed by an order of court. 
This section prohibits the granting of any such stays where the court 
finds that less than fifty per cent of the purchase price of the property 
has been paid. However, in any such proceedings, the court may, before 
entering an order or judgment, require the plaintiff to file a bond, 
conditioned to indemnify the defendant who is in the service.*® The 
parties to the contract are not prevented from modifying, terminating, 
or cancelling the contract and are not prevented from agreeing to the 
repossession or retention of the property, if such agreement is executed 
in writing subsequent to the making of the contract and during or after 
the period of military service of one of the parties.*’ 


Life Insurance 


By making proper application to the designated official, the enlisted 
man can prevent his life insurance policies from lapsing for non-payment 
of premiums, during the period of service and for one year thereafter. 
Protection of the statute is only extended to holders of certain policies 
and within the limitations stated in the act. The insurers who fail to 
receive their premiums as a result of this law may obtain from the 
government certificates of guaranty, in return for which the government 
takes a lien on the policy.”* 

The act provides that life insurance policies up to $5000 in com- 
panies required to have a reserve by statute, or which charge all policy 
holders a premium to cover the special war risk of those insured persons 

* Sec. 301 (3). 

™* Sec. 302 (1), (2). 

* Sec. 302(3). 

* Sec. 303. 

* Sec. 301(1). Of further interest to those owning real estate in which a mortgage 
has been executed under the Federal Housing Authority is the recent regulation of the 
F.H.A. that each mortgagor that has availed himself of an F.H.A. mortgage may have 


a thirteen month moratorium in the event that the mortgagor is called into military service. 
* Secs. 407, 408. 
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who are in military service, may be protected from lapse for the non- 
payment of premiums for the period of service and one year thereafter.” 
Such contracts must be executed and a premium paid thereon before 
October 17, 1940, or not less than thirty days before entry into the 
service. Protection is not extended to any policy on which premiums 
are due and unpaid for a period of more than one year when an 
application for the benefits of the act is made, to any policy on which 
there is an outstanding loan or other indebtedness equal to or greater 
than fifty per cent of the policy’s cash surrender value,*° nor to any 
policy which is void or voidable if the insured is in the military service.** 
The insured consents when applying for the benefits of this act that 
before any dividend is paid or any loan or settlement is made on his 
policy, the insurance company must first obtain thé written consent of 
the Veterans’ Administration.** Such consent probably will not be 
forthcoming unless the government can be adequately protected on its 
certificate of guaranty to the insurance company after the contemplated 
payment or loan is made. The insured must, within one year after 
termination of military service, pay to the insurer all past due premiums 
with interest at the rate provided in the policy for loans, or the policy 
immediately becomes void, and the insurer must pay the insured the 
cash value, deducting therefrom the amount of the government’s lien 
for the premium payments it has guaranteed the insurer.** In order 
for an enlisted man to apply for benefits under the act he must make 
application to the Administrator of Veterans’ A ffairs.** 


T axes 


Any person in the service may file an affidavit with the tax collector 
and gain a moratorium on payment of his real property taxes for a period 
ending no later than six months after termination of his military service. 
Payment of income taxes may also be postponed for a similar period. 
In order to take advantage of the section pertaining to real property 
taxes the aforementioned affidavit must be filed, stating therein the 
assessment of the tax, that such is unpaid, and that by reason of the 
affiant’s military service, his ability to pay has been materially affected. 
No sale of the property shall thereafter be made to enforce collection, 
nor any other proceeding commenced in respect to the same matter, 
except upon leave of court.*° The tax must be one falling due during 

® Secs. 402, 405, 414. 

® Sec. 402. 

*! Sec. 413. 

* Secs. 401(1), 408. 

* Secs. 409, 410. 


* Sec. 401. 
* Sec. s00(2). 
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the period of military service in respect to real property owned and 
occupied for dwelling, agricultural, or business purposes by a person or 
his dependents at the commencement of his period of military service, 
and still so occupied by his dependents or employees.** The proceedings 
or sale may be stayed by the court for a period extending not more than 
six months after the termination of military service, during which time 
the unpaid taxes bear interest at six per cent until paid, but no other 
penalty or interest may be incurred by reason of their non-payment.*’ 
When by law such property is sold or forfeited to enforce the collection 
of the tax, the owner has the right to redeem or commence an action to 
redeem the property any time not later than six months after termination 
of his period of service, unless the local law gives a longer period in 
which to redeem.** 

Collection of income tax falling due prior to or during the time of 
military service is deferred for a period extending not more than six 
months after discharge if ability to pay such tax is materially impaired 
by reason of such service. No interest or penalty accrues during this 
period of deferment. The running of any statute of limitation against 
the collection of such tax is suspended for the period of military service 
and for an additional period of nine months.*° 


Homestead and Mining Entries 


There are specific provisions in the act against forfeiture of rights 
acquired prior to entering the service by holders of homestead entries, 
lessees of mining and mineral lands of the United States, permittees or 
licensees of grazing lands, and holders of desert-land entries.*° The 
effect is to make the period of military service equivalent to the time of 
occupation or the requisite improvement. In all such cases the act 
provides for the notification of the proper federal authority by the person 
in the service of his desire to take advantage of the benefits provided 
for under the act. 


Administrative Remedies 


It is provided in the act that in any civil proceeding to enforce a 
right where it is made to appear that any interest, property or contract 
has been transferred since October 17, 1940, with intent to delay the 
just enforcement of such right by taking advantage of the act, the court 


* Sec. 500(1). 
"Sec. 500 (2), (4). 
8 Sec. 500(3). 

* Sec. 513. 

Secs. 501-512 incl. 
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shall enter such judgment or make such order as might lawfully be 
made in the absence of such act.** 

In proceedings under the act in which it is necessary to prove that 
a person is or is not in the military service a certificate signed by the 
Adjutant General of the Army, the Chief of the Bureau of Navigation 
of the Navy Department, or the Major General Commandant of the 
Marine Corps is prima facie evidence.** 


Shortcomings of the Act 


In the haste of enactment of this act by Congress, certain matters 
apparently have not been thoroughly considered. It is doubtful if the 
act accomplishes all that was intended. ““To suspend enforcement of 
civil liabilities, in certain cases, of persons in the military service of the 
United States in order to enable such persons to devote their entire 
energy to the defense needs of the Nation” are the words found in the 
first section of the law. The act fails to make any provision for depend- 
ents forced to maintain themselves on an income of approximately thirty 
dollars a month,**® which most of the men in the ranks will receive. 
(This assumes that the person in the service sends his entire earnings 
home.) It is true that the officers will receive a sufficient amount to 
provide for their dependents, in some instances probably more than their 
ordinary income, but it is not these who will constitute the serious 
economic problem. The problem concerns the men in the ranks. There 
is also a failure to do anything about the plight of the professional or 
small-business man whose success depends upon his personal attention. 
The fairness of the provisions making it necessary that the trainee pay 
off his over-due obligations within three months is questionable.** ‘This 
period might well be two years, or there might be a provision that the 
courts could provide for installment payments as a matter of discretion 
after the termination of the enlistment. In view of the practical diffi- 
culties involved in getting back to work, it appears very unlikely that the 
ordinary laborer, and particularly the drafted one, will be able in three 
months to provide for himself and family a financial readjustment after 
being away a whole year. Another shortcoming of the act is that its 
provisions apply only to installment contracts on which deposits or install- 
ments have been paid on or before October 17, 1940. Is it to be 
expected that all those subject to call will cease buying on the installment 
plan on October 17, 1940? The provisions with regard to mortgage 

* Sec. 600. 

“ Sec. 601. 

“For the first four months of training most men in the ranks will receive only 


$21 per month. 
“ This is the usual period; there are some exceptions. 
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foreclosures are similarly inadequate, since the benefits of the act extend 
only to those contracts in existence prior to October 17, 1940. Further- 
more, the act fails to mention foreclosure by entry and possession and 
statutory foreclosure by advertisement and sale.*® Not much is offered 
in the way of protection for life insurance policy holders, since the act 
doesn’t apply if fifty per cent or more of the loan value of the policy 
has already been borrowed. If there is fifty per cent of the loan value 
left, it would generally be sufficient to carry the policy for the year 
regardless of this law. The act would be beneficial to holders of new 
policies because their policies’ loan values would be low, but to practically 
all others nothing advantageous is gained under the act. Moreover, the 
act applies to a maximum of $5,000 insurance. The section on taxes 
provides for deferment of real property and income taxes during the 
period of military service, but personal property taxes are entirely. disre- 
garded. Either more adequate compensation should be paid by the 
government or further protection ought to be granted. In the interest 
of justice to the man in the service and of high morale in the ranks, 
these shortcomings in the present act provide reason enough for the 
enactment of remedial legislation. H. M. M. 


PLEADING AND PROCEDURE 


JornpER oF NEGLIGENT DEFENDANTS 


Plaintiff alleged in his petition that he sustained damage as a result 
of injuries to his wife which she was alleged to have received through 
the combined negligence of the defendants. The negligence charged 
against the father, Harry Seff, was that he permitted his minor son to 
operate his automobile contrary to a city ordinance of Akron. The 
negligence charged against Robert Seff, a minor, was that he violated a 
city ordinance in the manner in which he made a left hand turn and 
also that he failed to keep a look out and to control the speed of the car. 
Each of the defendants demurred to the petition on the grounds of 
misjoinder of parties. Held: That the two defendants were properly 
joined in the same action.’ 

As a general rule, a party suing in tort has the right to join or not 
to join the different joint tort-feasors as parties to his action for dam- 
ages.” The reason for this is that a liability in tort is joint and several.® 


“ Under a similar provision in the Act of 1918 it has been held that foreclosure by 
entry and possession and statutory foreclosure by advertisement and sale were not pre- 
vented by the federal law. Bell v. Buffington, 244 Mass. 294, 137 N.E. 287 (1923); 
Taylor v. McGregor State Bank, 144 Minn. 249, 174 N.W. 893 (1919), dictum. 

1 Wery v. Seff, 136 Ohio St. 307, 25 N.E. (2d) 692 (1940). 

* Brownfield v. Clapham, 25 Ohio C.C. (N.S.) 443, 27 Ohio C.D. 424 (1916). 

* Lindemann v. Eyrich, 21 Ohio App. 314, 153 N.E. 221 (1926). 
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A difficult problem is whether two or more parties whose negligent acts 
concur in causing a single injury to the plaintiff may be classed as joint 
tort-feasors for the purpose of uniting them as defendants in one action. 

Many courts have refused to permit joinder because the duty which 
was owed by one defendant to the plaintiff was not the same as the duty 
owed by the other defendant or defendants. Thus it was held in the 
case of Morris v. Woodburn* that a municipality and a lot owner were 
not jointly liable to the plaintiff for the duty owed by the municipality 
to the plaintiff was different from that owed by the lot owner. The 
more recent case of Bello v. City of Cleveland® laid down a rule similar 
to that of the Morris case. Joinder was not permitted in the Bello case 
for the duty of one defendant was statutory and that of the other 
defendant was a common law duty. The court reasoned that the 
different types of duty would involve different matters of fact and of 
law. The defendants in the principal case owed the plaintiff a similar 
duty but there is dicta to the effect that it isn’t necessary that the 
defendants owe a common duty to the plaintiff. 

In many of those cases in which the courts deny joinder because 
there is not a common duty, the courts could as easily put their decisions 
on the grounds that the liability of one defendant is primary while that 
of the other defendant is secondary. A party who is secondarily liable 
is liable because of his relationship to the wrongdoer. Such tort-feasors 
are known as related tort-feasors and not joint tort-feasors. Where a 
primary and secondary liability exist, there can be no joinder for there 
is not joint accountability, because if recovery is had against the party 
secondarily liable he may recover from the defendant who is primarily 
liable. A master whose liability is predicated on the doctrine of respondeat 
superior cannot be joined in Ohio with his servant for the master is only 
secondarily liable.® A plaintiff might avoid the sustaining of a demurrer 
to his petition if he alleges that the master participated in the act which 
constituted the wrong. A negligent retailer of foodstuffs cannot be 
joined with the negligent wholesaler for the wholesaler is primarily 
liable and the retailer is only secondarily so." There was only primary 
liability in the principal case for the father was liable for his own negli- 
gent act and not because of his relationship to the other wrongdoer, 
his son. 

Numerous courts in refusing to permit joinder of negligent defend- 

* Morris v. Woodburn, 57 Ohio St. 330, 48 N.E. 1097 (1897). 

5 Bello v. City of Cleveland, 106 Ohio St. 94, 138 N.E. 526 (1922). 

* Losito v. Kruse, 136 Ohio St. 183, 187, 24 N.E. (2d) 705, 707 (1938). 


7 Canton Provision Co. v. Gauder, 130 Ohio St. 43, 196 N.E. 634 (1935); Kniess v. 
Armour & Co., 134 Ohio St. 432, 17 N.E. (2d) 734 (1938). 
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ants have given among their reasons the fact that there is an absence 
of concert of action between the defendants. Dicta in Stark County 
A gricultural Society v. Brenner will serve to illustrate this point. There 
it was stated that, “There is joint liability only where there is concert 
of action and a common intent and enterprise.”* On this point the 
Court of Appeals for Franklin county observed that it was appropriate 
to speak of concert of action and common purpose in torts wherein 
volition or purpose is one of the essentials, but volition or purpose is 
not an essential of negligence.’ It is submitted that it would be less 
confusing if the courts, in refusing to permit joinder of negligent 
defendants, did not give as one of their reasons the absence of concert 
of action. 

There is also some authority in Ohio to the effect that the same 
degree of negligence must be charged against each defendant in otder 
to join them. Thus, in the recent case of Smith v. Fisher,'° it was held 
to be a misjoinder where one defendant was charged with wanton 
negligence and the other defendant with ordinary negligence. The 
court in that case reasoned that the two degrees of negligence would 
involve different issues of fact and of law. The instant case, while not 
passing on that point, takes a liberal view of joinder which makes it 
doubtful whether the Smith case would be considered good authority 
today. 

The principal case goes a long way in solving some of the diffi- 
culties of joint liability in Ohio and in removing some of the confusion 
which has heretofore existed by now holding that two or more persons 
may be joined as defendants under circumstances creating primary 
accountability, directly producing a single, indivisible injury by their 
concurrent negligence, even though there is no common duty, common 
design or concerted action. It is apparent that the plaintiff should be 
permitted to do this in order to avoid multiplicity of suits. 

R.L.R. 


®Stark County Agricultural Society v. Brenner, 122 Ohio St. 560, 573, 172 N.E. 
659, 664 (1930). 

* Dash v. Fairbanks Morse & Co., 49 Ohio App. 57, 195 N.E. 413 (1934). 

15 Ohio Op. 325 (1939). 
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PRACTICE 


TriAL PracticE —IMpROPER ARGUMENT OF COUNSEL 
PROMPTED BY IMPROPRIETY OF OpposiInGc COUNSEL. 


On the voir dire examination of a juror, in a wrongful death action, 
it was revealed that the defendant carried automobile liability insurance.* 
Counsel for the plaintiff, taking advantage of this revelation, made 
frequent references throughout the rest of the voir dire to the fact that 
opposing counsel was representing an insurance company. No objection 
to this was made, but counsel for the defendant, in his opening state- 
ment made use of another important discovery brought out during the 
questioning of the jurors—namely, that ten of those finally selected 
carried liability insurance. With this in mind, one of his arguments 
was to the effect that if too many plaintiffs won cases because the 
defendants were insured, the rates of the policies would increase. This 
was promptly objected to, but the presiding judge merely told the 
defendant’s lawyer to cease speaking along this line, and instructed the 
jury that arguments were not to be considered as evidence. On appeal 
it was held that the opening statement contained no prejudicial error. 
The court said that taken by itself, it was undoubtedly improper,’ but 
since it was provoked by the references to insurance made by the 
plaintiff’s counsel, the statement was not such that it would have 
influenced the jury. 

While this holding is in accord with many other Ohio decisions on 
the subject,® as well as the weight of authority in the United States,* 
a further analysis of leading Ohio cases is necessary for a fuller under- 
standing of the rule. Some Ohio courts of review have looked no 
further after finding that the improper argument of one attorney was 
directly traceable to statements or argument of opposing counsel.® 

* Bruno v. Petrecca, 65 Ohio App. 257, 18 Ohio Op. 430 (1940). 

? For a complete discussion of what constitutes improper argument of counsel see 39 
Onto Jur. 694-724; 64 C.J. 250-296. 

* Presti v. Cleve. Ry., 26 Ohio App. 536, 160 N.E. 508 (1928); Ross v. State, 22 
Ohio App. 304, 153 N.E. 865 (1926); Lake Shore Electric Co. v. Ordway, 24 Ohio App. 
317, 156 N.E. 235, 40 Ohio L. Abs. 763 (1926); Sperry v. Allen, 151 Ohio C.C. (N.S.) 
225, 24 Ohio C.D. 302 (1911); Cleveland Worsted Mills v. Coates, 26 Ohio C.C. (N.S.) 
353, 30 Ohio C.D. 610 (1916); Palmer v. Peak, 104 Ohio St. 603, 136 N.E. 884 (1922); 
Metzler v. Youngstown, 23 Ohio L. Abs. 586 (1936); Highway Constr. Co. v. Eber, 7 
Ohio L. Abs, 58 (1922); Champney v. Braun, 23 Ohio C.C. (N.S.) 533, 34 Ohio C.D. 
363 (1912); Dorger v. State, 40 Ohio App. 415, 179 N.E. 143 (1931); St. Bernard v. 
Goham, 10 Ohio App. 402, 411, 31 Ohio C.A. 273 (1919). 

*L.R.A. 1918D, 107; Gorpsrein, Triat Tecunique, p. 642; 64 C.J. 281. 

° Highway Constr. Co. v. Eber, 7 Ohio L. Abs. 58 (1922); Lake Shore Electric Co. 
v. Ordway, 24 Ohio App. 317, 156 N.E. 235, 40 Ohio L. Abs. 763 (1926); Presti v. 


Cleveland Ry., 26 Ohio App. 536, 160 N.E. 508 (1928); Sperry v. Allen, 15 Ohio C.C. 
(N.S.) 225, 24 Ohio C.D. 302 (1911). 
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Apparently, basing their decisions on an estoppel theory, these courts 
would not allow the counsel whose censurable actions were responsible 
for the impropriety to complain of it on appeal, since he himself began 
the improper line of argument. One such court,* when the record was 
in doubt, went so far as to assume that an argument had been in answer 
to some improper matter introduced by the other side. This tribunal 
reasoned that if the trial judge, who has wide discretionary powers, did 
not order the argument stricken, it must have been induced by the 
opposing counsel. Directly contra to the above case is Cincinnati Gas 
& Electric Co. v. Coffelder.’ The court there held that it would not 
attempt to apportion the blame for improper remarks made by both 
attorneys. The trial court, according to this decision, had a non-dis- 
cretionary duty to stop the offender, and admonish the jury to disregard 
what had been said. While this case stands alone in Ohio in regard to 
improper arguments based on prior impropriety invited by an opponent, 
there are cases which might have been decided differently had not the 
jury been properly instructed after the unwarranted statement.® 

Most Ohio decisions have been based on the idea that the improper 
statement was not prejudicial.” The reasoning seems to have been that 
coupled together the two improprieties neutralized each other, and 
neither one unduly influenced the jury.*° One judge said that when 
there were indecorous remarks made by both sides the jury simply 
looked through the statements and viewed them “as interesting but not 
especially convincing.”™ 

Argument reprehensible because it contained facts not in the evi- 
dence was justified in Ross v. State’* by the fact that opposing counsel 

® Lake Shore Electric Co. v. Ordway, 24 Ohio App. 317, 156 N.E. 235, 40 Ohio L. 
Abs. 763 (1926). In Champney v. Braun, 23 Ohio C.C. (N.S.) 533, 34 Ohio C.D. 363 
(1912), the court reasoned in much the same way. It also gave weight to the liberality 
given counsel in his argument. As dictum the court in St. Bernard v. Gohman, 10 Ohio 
App. 402, 31 Ohio C.A. 273 (1919), said that the trial court was better able to determine 
whether the argument was justified by anything said by the opposite side. 

711 Ohio C.C. (N.S.) 289, 31 Ohio C.C. 26, aff’d, without opinion, 83 Ohio St. 511, 
94 N.E. 1104 (1911). 

* Bruno v. Petrecca, 65 Ohio App. 257, 18 Ohio Op. 430 (1940); Dorger v. State 
40 Ohio App. 415, 179 N.E. 143 (1931). 

* Metzler v. Youngstown, 23 Ohio L. Abs. 586 (1936) ;Bruno v. Petrecca, 65 Ohio 
App. 257, 18 Ohio Op. 430 (1940); Wynne v. Cincinnati Traction Co., 18 Ohio N.P. 
(N.S.) 409, 26 Ohio Dec. 389 (1914); Palmer v. Peak, 104 Ohio St. 603, 136 N.E. 884 
(1922). 

® Dorger v. State, 40 Ohio App. 415, 179 N.E. 143 (1931). Here, both counsel used 
highly improper argument by trying to arouse in the jury sympathy for the children of the 
parties and interested persons. 

™ Cleveland Worsted Mills v. Coates, 26 Ohio C.C. (N.S.) 353, 30 Ohio C.D. 610 
(1916). An earlier case had said, however, that when there was wrangling back and forth 
between the two attorneys, the jury could not get an unbiased view of the facts, and a new 
trial was necessary. Columbus Ry. v. Conner, 6 Ohio C.C. (N.S.) 361, 17 Ohio C.D. 229 


(1905). 
8 22 Ohio App. 304, 153 N.E. 865 (1926). 
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made challenging statements which could not be adequately answered 
in any other way. 

The Ohio courts have never required that an attorney object to 
impropriety in order that he may retaliate by improper argument. Like- 
wise good faith on the part of the answering attorney has not been 
necessary. As long as the argument complained of was reasonable, in 
direct relation to, and concerning improper remarks introduced by the 
opponent, it has been allowed.”* 

The courts have left unanswered the question of whether counsel 
has an absolute right to answer in an improper manner the abusive 
remarks of his opponent.** While there is no authority on the subject 
this matter would probably be left to the discretion of the trial court. 

It is difficult to say whether or not this rule concerning improper 
argument in reply to improper remarks is a good one or not. It offers 
| to the counsel a chance to counter-balance the effect of censurable 
statements to which he did not object, and which, therefore, he could 
not assign as error on an appeal. At the same time, however, the 
practice gives an attorney, who is not acting in good faith, a chance to 
sit back after reprehensible discussion by his adversary, and wait—then 
when the time is ripe he may reply, using improper and indecorous 
language which he hopes may influence the jury in favor of his client. 


R.C. 


* Exceptions are Cincinnati Gas and Electric Co. v. Coffelder, supra, note 6; and 
Columbus Railway v. Conner, 6 Ohio C.C. (N.S.) 361, 17 Ohio C.D. 229 (1905). 

“If the argument complained of cannot be correlated with, and is not in direct 
relation to the improper argument of complainant, it will be held to be reversible error if 
prejudicial. Kokomo Steel and Wire Co. v. Ramseyer, 190 Ind, 192, 128 N.E. 844 
(1920); Green v. Laclair, g1 Vt. 23, 99 Atl. 244 (1916). 
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Tue Bott Lenecks oF Business. Thurman W. Arnold. New 
York: Reynal &§ Hitchcock, 1940. pp. xi, 335. $2.50. 


The Assistant Attorney General of the United States in charge of 
the Division of Antitrust Law Enforcement has written a book about 
his work. It is obviously his hope that the country may come to realize 
its importance, to look upon it with favor and to give it the necessary 
financial and moral support. 

As the title suggests he believes the basic problem of distribution 
to be one of removing the “bottlenecks” created by monopolistic con- 
trol. Such bottlenecks are to be found in many industries which produce 
or process the necessaries of life. “They thus have a profound effect upon 
the budget and standard of living of the average family. With refresh- 
ing frankness he describes the manner in which prices have been con- 
trolled in second-hand automobiles (p. 22), gasoline (p. 26), spectacles 
(p. 28), hosiery (p.30), cigarettes( p. 34), and building materials (p. 
38). 

In the present crisis of preparedness the Government itself is the 
consumer whose interests need protection. The book describes (p. 69) 
the situation with regard to optical glass used by the Army and Navy; 
also potash (p. 75) and other war materials (p. 77). 

As a realist Mr. Arnold takes account of the practical results to be 
obtained through alternative methods of dealing with the monopoly 
problems. One method is that of a broad plan of economic organiza- 
tion which theoretically would eliminate the bottlenecks and get the 
goods produced and distributed in proper quantities and at fair prices. 
His objection to this is that it is too much of a departure from that to 
which we are accustomed and smacks of totalitarianism. On the other 
hand we have had antitrust laws for fifty years and their enforcement 
makes use of grand juries and regular courts—institutions with which 
we are familiar and in which we have confidence. 

He attributes the failure of the antitrust laws to accomplish their 
purpose in the past to several factors. (1) There has been a mistaken 
notion that they were aimed at bigness and were intended to prevent 
large organizations from functioning regardless of their efficiency. He 
says that functioning in the public interest should be the criterion rather 
than size. (2) The Antitrust Division has been undermanned in view 
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of the magniture of its job. At the beginning of the present Adminis- 
tration it included 18 men. Today it has approximately 200 (p. 276). 
(3) Due in large part to the small staff, enforcement was previously 
left to a great extent in private hands, which was not so good from 
the public point of view. 

The present methods of enforcement include widespread criminal 
prosecutions aimed at all the restraints in a given industrial situation 
with a follow-up by one or two men to preserve the gains so made. 
The civil decree is also utilized to fix the limits beyond which collective 
action may not go (p. 154). 

The author justifies (Ch. XI) the application of antitrust laws to 
labor organizations when they are acting against the public interest in 
matters which are not reasonably connected with wages, hours, health, 
safety or the right of collective bargaining. 

The book will be criticized by purists because of its broad generaliza- 
tions and its frequent quotation of “scare headlines” and other unortho- 
dox devices. To this reviewer it is a most interesting description of 
the philosophy and work of the present Antitrust Division. It is to be 
hoped that it accomplished its purpose of enlisting public support for 
that which can be a most important function of government. 

Rosert M. Hunter 
Professor of Law, 
Ohio State University 


THE CHANGING AMERICAN LEGAL System. Francis R. Au- 
mann. Columbus: The Ohio State University Press, 19 40. 
Pp. x, 281. $2.25. 


William Howard Taft, in an address before the American Political 
Science Association in 1917, said, “The greatest question before the 
American people is the administration of justice, civil and criminal, 
both in the matter of its prompt dispatch and the cheapening of its use.” 
The same person also remarked that the “administration of criminal 
law is a disgrace to our civilization.” Obviously, questions of reform of 
our legal system have been overshadowed by problems arising out of the 
Great Depression and out of World War II. The administration of 
justice is still the primary object for which government exists, however, 
and reform of our legal system is still basic to progress in other fields 
of governmental action. While it would not be correct to say that 
judicial reform stands first in public demand today, it is, nevertheless, 
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correct to say that people are still dissatisfied and the old definition of 
courts as “places where justice is dispensed with” still prevails in the 
public mind. 

Much of the maladministration of justice in this country arises out 
of the impact of urbanization. Our legal system was created for a 
rural way of life and it has not kept pace with the transformation of 
our civilization from a rural to an urban type of existence. This lag, 
in both its civil and criminal aspects, is most pronounced in cities. It 
arises from a failure to adapt our legal system to the underlying facts 
of the complicated urban commercial and industrial structures and to 
the crime problem engendered by the peculiar social and economic life 
of cities. 

There are two aspects of the problem. There is, first, the question 
of the soundness or unsoundness, from the standpoint of public policy, of 
the legal rights and obligations, which it is the business of government 
to protect and enforce. Second, there is the question of the efficiency 
of the processes and agencies by which such rights and obligations are 
to be effectuated. 

Professor Aumann has not undertaken a critical evaluation of our 
legal system. Rather, he is primarily interested in understanding it, 
and he realizes that the roots of the present lie deep in the past. In 
this he is quite right; to understand the legal system today, it is necessary 
to picture its background. Professor Aumann has not undertaken to 
present a complete history. Dr. George W. Rightmire, President 
Emeritus of The Ohio State University, in a Foreword to the volume, 
characterizes it as “a handbook—a mirror—of the development of the 
legal system of the American states.” Professor Aumann makes no 
pretense at completeness. “It is the purpose of this study,” he says, “to 
consider in brief fashion some selected phases of the development of the 
American legal system.” He is interested in the development of the 
court system, in the application of the common law, and in law training 
and the legal profession. The treatment is both chronological and func- 
tional. The book is divided into three parts. Part I deals with the 
Colonial Period to 1776.. Part II is what Professor Aumann calls the 
“Formative Period” and is dated 1776 to 1865. Part III is subdivided 
into the Period of Maturity (1865-1900) and Recent Trends (1900- 
1935). 

The work is carefully done and is thoroughly and completely docu- 
mented. A thirty-page bibliography appears at the end of the volume. 
Professor Aumann has wisely included many important references in 
the bibliography that are not cited in the footnotes. 
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Both law students and students of political science will find this 
volume a useful source of information. 
E. ALLEN Heitms 
Professor of Political Science 
The Ohio State University 


TuHeE Law oF THE ORGANIZATION AND OPERATION OF CooPER- 
ATIVEs. Israel Packel. Mathew Bender & Co., Albany, 
N.Y., 1940. pp. 307, xvi. $5.00. 


This book is designed to meet the need of both the general public 
and the legal profession for legal material on cooperatives. There has 
been a deplorable lack of adequate material of this nature. The author, 
formerly assistant counsel of the Rural Electrification Administration and 
now a practicing member of the Philadelphia bar, has done a workman- 
like job of supplying this deficiency. While the literary style of the book 
is not noteworthy, the painstaking analysis of some 750 cases from 
federal, state and English reports and their organization into a coherent 
and logical system merits the commendation of all who are interested 
in cooperatives. 

The author points out that “much of the law applicable to coopera- 
«ves is similar to the law of ordinary business associations.” But in order 
to produce a complete working handbook this book has been written to 
include not only the law specifically applicable to cooperatives but also 
the significant portions of the law of ordinary business enterprises. 
Chapters are included on defjnitions of cooperative enterprise; the 
sormation of cooperatives; drafting cooperative charters and by-laws; 
personal ownership in contrast to capital ownership; coordination of 
cooperative ownership, control and management; the management of 
cooperatives; conducting the cooperative enterprise; the financing of 
<ooperatives; distribution of benefits and losses; and government and 
cooperation. Appendices include working forms of articles of incorpora- 
tion; by-laws; minutes of organization meetings of incorporators, mem- 
bers and directors; membership applications; and membership certifi- 
cates; a bibliography; a table of cases and a comprehensive index. 

All types of cooperatives are considered: consumer cooperatives; 
marketing cooperatives; business purchasing cooperatives; workers pro- 
ductive societies; financial cooperatives, such as credit unions; insurance 
cooperatives; labor unions; trade associations and self-help cooperatives. 
But the main emphasis is placed upon consumer and marketing groups. 
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Problems of incorporated and unincorporated societies are kept equally 
in the forefront as are also those of stock and non-stock associations. 

The author states that “Cooperative statutes in approximately 
twenty-five jurisdictions have been cited as being particular applicable 
to the incorporation of consumers’ cooperatives. The main difficulty 
with many of these statutes is that they are so old that they have require- 
ments which are entirely out of harmony with modern conditions.” The 
reviewer can sincerely echo this comment from experience in searching 
for an appropriate statute under which to incorporate a large cooperative 
federation. It seems unfortunate that the manuscript of this book should 
have been completed before the enactment by Congress in 1940 of the 
District of Columbia cooperative law. This statute is most modern and 
complete and is available to any cooperative association in the United 
States. 

This book should be read by every attorney who is interested in social 
progress. It should be used by them and by the thousands of cooperative 
organizations in the United States to chart their way through legal 
difficulties. —The reviewer is in hearty accord with the author’s hope that 
this text will help to give to the cooperative movement a fair opportunity 
to serve the common good “by serving as a general and coordinated 
treatise of the problems which have confronted and which will continue 
to confront cooperatives.” 

Harvey WALKER’ 
Professor of Political Science 
Ohio State University 


Law, THE STATE, AND THE INTERNATIONAL COMMUNITY. 
James Brown Scott. Vol. 1: A Commentary on the Devel- 
opment of Legal, Political, and International Ideals; Vol. 
IT: Extracts Illustrating the Growth of Theories and Prin- 
ciples of Jurisprudence, Government, and The Law of 
Nature. New York: Columbia University Press, 1939. 
pp. XXIV, 613. VI, gor. Index. $8.75. 


For nearly half a century James Brown Scott, the author of this 
two-volume work has been interested in the fundamental conceptions 
of the law and the state. As a long-time professor of International Law 
and Jurisprudence, as a former Solicitor of the Department of State and 


Member of the board of directors of the Central States Cooperative, Inc.; former 
President of the Columbus Consumers Cooperative. 
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as the director of the Division of International Law of the Carnegie 
Endowment for International Peace, he has had an unusual opportunity 
to follow his interest in a most fruitful fashion. His present work is a 
direct result of this interest and background. Starting with fifth-century 
Greece, he attempts an examination of the leading contributions to 
jurisprudence, the theory of the state, and the law of nations from these 
classic days of Greece down to the beginnings of the modern state in 
the seventeenth century. In his view, there is but one tolerable basis 
for the actions and policies of states, namely, that states are bound by 
the same principles of morality as those by which individuals are bound. 
Otherwise, there is no content to international justice, no possibility for 
international peace. In general, his work demonstrates that the basic prin- 
ciples of law and government have, for the most part, been in harmony 
with the nature and dignity of the human being as an individual and a 
member of society. It also serves as a reminder that the ancient ideals of 
right and justice, of liberty and equality, cannot be ignored without grave 
peril to all of us, in these days of crisis and decision. In the first of the 
two volumes the body of the text is found. Included in this treatment 
are thirty-five chapters dealing with the Greek background; the Roman 
heritage; the Christian heritage, ancient and medieval; the transition 
from medieval to modern thought; the era of reform; and the begin- 
nings of the modern age. The second volume consists of excerpts from 
various legal authorities from the earliest times, and is in effect a 
codification made by Dr. Scott, to illustrate the growth of theories and 
principles of jurisprudence, government, and the law of nations. These 
selections, which have been made with care from the great works of the 
past from Plato to Suarez, constjtute a veritable treasure-house of political 
and legal wisdom. Nor does Dr. Brown confine himself to the classics 
alone. His wide scholarship carries him far beyond that point. In the 
main, however, his attempt has been to discuss in more or less chrono- 
logical order what he believes to be the principal contributions to legal, 
political, and international ideals from the time of Plato to the modern 
era. That he has succeeded so well in his purpose is a commentary upon 
the depth and richness of his scholarship as well as a reflection of his 
continuing faith in the ability of man to build an effective working rela- 
tionship upon the foundation-stone of reason and law. A useful bibli- 
ography and index is appended. 
Francis R. AUMANN 
Professor of Political Science 

Ohio State University 
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BOOK NOTES 


New FEpDERAL PROCEDURE AND THE Courts. Alexander Holt- 
zoff. Published by the American Bar Association. Lord 
Baltimore Press, 1940. Pp. viii, 208. $2.00. 


It is a commonplace to assert that the new Federal Rules constitute 
the greatest contribution in procedural reform since the English Judi- 
cature Acts of 1873 and 1875. So universally is this recognized that 
there can no longer be any study of judicial procedure without a 
complete understanding of these Rules. 

Law schools are discussing whether these Rules shall be the basis 
of a separate course or are to be woven into the presentation of existing 
materials. There is no assertion anywhere that these Rules may be 
ignored. 

With this emphasis upon the Federal Rules, law professors, law 
students and practicing lawyers will welcome any presentation that will 
add light upon the operation of these Rules. There is no one better 
qualified to give an accurate account of the reception of these Rules 
by the courts than Alexander Holtzoff, Special Assistant to the Attorney 
General of the United States. Since the effective date of the Rules, 
Mr. Holtzoff has been receiving and editing all the decisions of the 
courts that are interpreting them. Each week he has been putting 
bulletins relative to this material on the desks of federal judges and 
attorneys as well as other students of the Rules. 

To one who has been attempting to keep track of the various 
interpretations of the Rules through these weekly bulletins, the recent 
book by Mr. Holtzoff is a very welcome manual. There has been too 
much experience with judicial reforms to accept without question some 
procedural change until one sees the attitude of the courts applying 
those rules. 

This little book is put out by the American Bar Association and is 
a fitting supplement to the three volumes in which the Rules were 
explained and interpretations were anticipated by the members of the 
Rules Committee. Now we see the actual interpretation of the Rules 
in all the leading cases that have been handed down during the first 
two years of the new procedure. 

The volume is of value not only to those practicing in the Federal 
Courts, but is of even greater value to those interested in procedural 
improvement in state practice. It is probably true that only a few states 
will adopt these new Rules substantially in full. But there is more 
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likely to be a slower infiltration of the rules by the occasional adoption 
of a provision here and there. In addition, there is likely to be a gradual 
acceptance of the philosophy of these rules by state courts which can be 
adopted under existing provisions. This slower but more permanent 
modification of state procedures will more effectively take place when 
courts and attorneys can get a picture of the operation of the rules as 
they are first being received by the Federal Courts. This book by 
Mr. Holtzoff is a valuable contribution to the ever-increasing record 
of judicial experience under this new system. 

Stras A. Harris 

Professor of Law 
Ohio State University 


THE Srrancest Cases ON Recorp. John Allison Duncan. 
Chicago: Reilly & Lee, 1940. Pp. 272. $3.00. 


More truly descriptive of the contents of this book is its subtitle, 
“A Rare Collection of Legal Oddities.” Mr. Duncan deals with many 
oddities found both in and out of court records. For example, we learn 
with amazement that in the State of Illinois it has been illegal since 
1923 to speak English. The official language of that state is American. 

The stated purpose of the author has been to entertain the reader. 
Many of the incidents to which he refers certainly accomplish that 
result. But he has done more. His compact two hundred and seventy- 
two page book contains items that are purely informative, many of 
which cast interesting sidelights on famous historical personalities. 

From Roman Law, Canon’ Law and Common Law, the author 
derives his illustrations, based upon original and secondary sources 
ranging from the Code of Hammurabi to the issues of Case and Com- 
ment. It was very gratifying to find a notation showing the source 
of each of the “queerosities” set forth. This little book is profuse with 
drawings sketched by the versatile Cleveland lawyer-author illustrating 
numerous incidents mentioned. 

On the entertaining side we find the poetic petition filed in the 
Cleveland Municipal Court for damages for the loss of a privy; the 
nunc pro tunc marriage license authorizing John and Poly to “do as old 
folks does anywhere inside Coopers precinct—and when my commission 
comes, I am to marry ’em good—and date ’em back to kiver accidents” ; 
and the name of a New York law firm Ketchum and Cheatham who, 
in order to avoid undesirable publicity, changed the name to /. Ketchum 
and U. Cheatham. 
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This book is not the kind to be read at one sitting. Being by very 
nature a compilation of widely divergent fact-patterns, consecutive 
reading may become a bit tiresome. One can dip into it to fill the spare 
moments that unfortunately have become so prevalent in the lives of 
practicing lawyers. 

The careful preparation and research which the author has obviously 
applied, expressed in popular style, has resulted in a compilation which 
will grace the book shelves of laymen and lawyers alike. 

ABRAHAM GERTNER™ 
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